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Peter D. Quay, Esg.
For the Enpl oyer/ Sel f-Insurer

Bef or e: DAVI D W DI NARDI
Adm ni strative Law Judge

DECI SI ON AND ORDER -  DENYI NG BENEFI TS

This is a claimfor workers' conpensati on benefits under the
Longshore and Harbor Workers' Conpensation Act as anmended (33
u.S. C 8901, et seq.), herein referred to as the "Act."
Hearings were held on Decenber 2, 1999, December 10, 1999,
January 18, 2000 and January 19, 2000, June 26, 2000 and June
27, 2000 in New London, Connecticut, at which tine all parties
were given the opportunity to present evidence and oral
arguments. The following references will be used: TR for the
official hearing transcript, ALJ EX for an exhibit offered by
this Adm nistrative Law Judge, CX for a Claimant's exhibit and
RX for an exhibit offered by the Enployer. This decision is
bei ng rendered after having given full consideration to the
entire record.



Post - hearing evi dence consists of the follow ng:

Exhi bit Nunber ltem
Filing
Dat e

CX 18 Deposition Notice Relating 12/ 16/ 99
to Walter A. Borden, MD

RX 39 Attorney Quay’'s letter 12/ 20/ 99
filing the Enployer’s

RX 40 Motion To Dism ss, 12/ 20/ 99
as well as

RX 41 Exhi bits A-3 in support

12/ 20/ 99
t her eof

CX 19 Deposition Notice Relating to

12/ 27/ 99
Mar k Braver man, M D.

RX 42 Attorney Quay’'s Mdtion To 12/ 27/ 99
Quash Deposition of Dr. Bravermn

CX 20 Cl ai mant’ s Response To 12/ 28/ 99
Enpl oyer’s Motion To Dism ss

CX 21 Cl ai mant’ s Menorandum and 01/03/00

Opposition To Mdtion To
Quash Deposition

CX 22 Anti ci pated Testi nmony of
01/ 03/00

Dr. Braver man
CX 23 Decenmber 21, 1999 report of
01/ 05/ 00

Muri el Flanzbaum ACSW LI CSW
CX 24 Deposition Notice Relating to
01/13/00

Dr. Braver man

Certain exhibits are being identified and admtted into
evi dence out of the usual chronol ogical sequence as they were
not avail able at the reconvened hearing on June 26, 2000.
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ALJ EX 16
01/ 24/ 00

CX 25

CX 26
01/ 29/ 00

CX 27

CX 28

CX 29
02/ 04/ 00

CX 30
02/ 04/ 00

CX 31

CX 32

RX 43
02/ 07/ 00

CX 33

RX 44

RX 45
03/ 13/ 00

RX 46

Noti ce of Reconvened Heari ng

Attorney Enbry’ s letter filing 01/ 25/ 00
t he January 4, 2000 report of

Dr. Braverman, a report admtted

into evidence at the January 18,

2000 hearing as ALJ EX 12

Deposition Notice Relating to

Muri el Fl anzbaum

Attorney Enbry’'s letter 02/ 03/ 00
filing the
January 11, 2000 Deposition 02/ 03/ 00

Testimony of Dr. Borden
Deposition Notice relating to
Dr. Bernard Coppolelli

Noti ce Rescheduling the

Deposition of Miuriel Flanzbaum

Attorney Enbry’s letter 02/ 07/ 00
filing the
January 28, 2000 Deposition 02/ 07/ 00

Testimony of Dr. Bravernman
Deposition Notice Relating to
CGeorge L. Andrus, D. Ed.

Noti ce Rescheduling the 02/ 14/ 00
Deposition of Dr. Coppolell

Attorney Quay’'s letter 03/ 13/ 00
filing the

March 3, 2000 Deposition

Testimony of Dr. Andrus

Attorney Quay’'s letter 03/ 14/ 00
requesting a reschedul i ng of

t he reconvened hearing due to
t he unavailability of his
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ALJ EX 16
03/ 20/ 00

RX 47

CX 35

CX 36

CX 37

CX 38
08/ 07/ 00

RX 48

RX 49
CX 39

CX 40
CX 41
RX 50
11/ 17/ 00

RX 51
12/ 20/ 00

RX 52
12/ 20/ 00

w tnesses during the week of
April 24, 2000

This Court’s ORDER
granting such request
Notice Relating to the
Deposi tion of
M chael Annunzi ata, M D.

Attorney Enbry’'s letter
filing the

March 29, 2000 Deposition
Testi mony of Cal vin Hopkins,
as well as the

March 29, 2000 Deposition

Testimony of Muriel S. Flanzbaum

Attorney Enbry’s letter
suggesting a briefing schedule

Attorney Quay’'s letter
filing

Enpl oyer’ s bri ef

Attorney Enbry’'s letter
filing

Claimant’ s bri ef

Attorney Fee Petition
Attorney Quay’s comments

on the fee petition

Attorney Quay’'s letter filing
the foll ow ng docunents. They
are being identified herein
for the benefit of review ng
authorities

Decenmber 13, 2000 article in

The New London Day about
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11/ 16/ 00

11/ 16/ 00
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Claimant’s crimnal tri al

RX 53 State of Connecticut Penal Code, 12/20/00
Secti on 53a-56

RX 54 Four (4) pages of Records from 12/ 20/ 00
t he Connecticut Superior Court
relating to the trial

CX 42 Attorney Enbry’s objections to 12/ 27/ 00
t he adm ssion of RX 52-RX 54
her ei n2

The record was cl osed on Decenber 27, 2000 as no further
docunments were fil ed.

Stipul ati ons and | ssues
The parties stipulate, and | find:

1. The Act applies to this proceeding.

2. Cl ai mtant and the Enployer were in an enployee-enpl oyer
relati onship at the relevant tines.

3. Claimant filed a tinely claim for conpensation and the
Enmpl oyer filed a tinmely notice of controversion.

4. The parties attended an informal conference on June 23,
1999.

5. The applicabl e average weekly wage is in dispute.

The unresolved issues in this proceeding are:
1. Whet her or not Section 3(c) bars the claim

2. Whether Claimant’s alleged injury was caused by his
maritime enpl oynment.

2Cl ai mant’ s objections to those proffered docunments are
sustai ned as those exhibits are irrelevant, imuaterial and
hi ghly prejudicial to a claimfiled under the Longshore Act.
Those exhi bits have played no part in this decision as the
deci si on had al ready been drafted and processed and this
Adm ni strative Law Judge was waiting for conpletion of the
Superior Court proceeding before issuance of this decision.
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3. If so, the nature and extent of any disability.

Summary of the Evidence
Testimony of Richard Dorans

M. Richard Dorans (“Claimant” herein) is 43 years of age
and stands 6' 2" tall and wei ghs 240 pounds. (TR 83) Cl ai mant
began working for Electric Boat Corporation on February 15,
1983, a shipyard facility on the navi gable waters of the Thanes
River in Goton, Connecticut. (TR 84) Cl ai mant received an
Associ ates Degree fromthe New England Institute of Technol ogy
in Science and Electronics Technology in 1992. (TR 84)
Foll owi ng high school, Claimnt went into the Navy for four
years as a repair electrician. (TR 85) Claimant then worked
for an engi neering conpany in Rhode Island for two years before
going to work for Electric Boat. (TR 85)

Claimant first worked as an outside electrician wth
El ectric Boat. (TR 85) Cl ai mant stated that when he first
worked for Electric Boat there were approximtely 8,000
enpl oyees; enploynment began to drop in 1996 or 1997. (TR 87)
Claimant testified that he did not have any problenms with fell ow
enpl oyees when he first started working at the shipyard. (TR 87)
Cl ai mant was appoi nted a union steward after the shipyard strike
in 1988. (TR 88) As a steward, Claimnt was responsible for
policing the contract and assisting nenbers of the union. (TR
88) Claimant stated that the strike went on for a couple of
nmont hs, but was eventually broken when a significant nunber of
enpl oyees crossed the picket line. (TR 89)

Several years after the strike there was a general |ayoff
at the shipyard. (TR 90) Enployees were chosen for |ayoff based
on seniority, but Cl aimant was exenmpt from that procedure as he
had so-called “super seniority” as a union steward. (TR 90)
Cl ai nant becane involved in disputes between the younger
enpl oyees who thought the nore senior enployees should step
aside. (TR 91) dCaimant also testified that there was a | ot of
resentnment against the wunion following the last contract
negotiations. As a steward he had to deal with disputes that
arose on a daily basis. (TR 92-93) Cl ai mant was working in
radi ol ogi cal controls servicing the equi pnent used to nonitor
radiation in the shipyard. (TR 95) Claimnt then had to take
a “regression” as a result of the layoffs and went back to the
installation and wiring of conponents in the submarines. (TR
95)

At that time, Claimnt began to have problenms with other

enpl oyees in the shipyard. (TR 96) Cl ai mant descri bed an
incident with an enpl oyee named John Rat hbun who had been given
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a layoff notice. (TR 96) Claimant stated that M. Rathbun
woul d wal k by himand formhis thumb and forefinger into an “L”
and point themat Claimant indicating “loser.” (TR 96) Cl ai mant
confronted M. Rathbun about his actions at one point which |ed
to a shouting match. (TR 97) Claimant testified that there was
a supervisor in the area, Ray Marrone, who w tnessed the verbal
exchange, but did not do anything about it. (TR 97) Cl ai mant
reported this incident to M. Rathbun’s supervisor. (TR 98)
There were not any further confrontations, but M. Rathbun did
continue to make the |l oser sign. (TR 98) Claimnt then went to
John Chaffee who was the departnment head to address the
situation which also did not result in any action.(TR 98)
Cl ai mant then wote up an internal reply nmessage (IRM which he
described as an internal form used at Electric Boat which
requires the recipient to take action within a specified period
of time. (TR 99) Claimant gave the formto Frank Cordeiro who
was an assistant supervisor. (TR 99) This resulted in a
nmeeting with a representative of human resources, but not any
di sciplinary action against M. Rathbun. (TR 99) Cl ai mant
stated that his decision to file the IRMresulted in a |ot of
personal angui sh because as a union steward, he was responsible
for being an advocate on behalf of the enployees. (TR 100) As
a result of turning in M. Rathbun, the Claimnt felt he was
i sol ated by other union nmenmbers. (TR 101)

Claimant testified that at roughly this same tine he
separated fromhis wife in Novenmber of 1995. (TR 103) Cl ai mant
descri bed the separation as very difficult for both hinmself and
his wife ultimately resulting in psychiatric treatnment for his
wife with a Dr. Andrus. (TR 104) C ai mant coped by throw ng
himself into his work as a nechanic and as a union
representative. (TR 104)

Cl ai mant descri bed nunerous other problenms at the shipyard
relating to issues about enployee’'s benefits, managenent
bonuses, interchangeability of different trades and enpl oyees
bei ng removed from light duty in order to avoid |ayoffs. (TR
105-111) Claimant testified that as a wunion election
approached, a group of enpl oyees presented a letter at a neeting
signed by a nunber of enployees to M. Alger, the business
agent, requesting the renoval of Clainmant as a union steward.
(TR 112-113) Clai mant stated that the reason the enployees
want ed himrenoved was because of the “super seniority” issue.
(TR 113) There were no changes made as a result of that neeting
and Clai mant continued as a union steward. (TR 114) Cl ai mant
testified that his status then becane an issue in the union
election. (TR 115) Claimnt stated that enpl oyees woul d put up
flyers calling hima scab and listing his hone phone nunber
Cl ai mvant would tear down the posters and then the anonynous
enpl oyees woul d actually | ami nate the posters to the walls. (TR
116) Claimant informed his supervisors of this activity,
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specifically, Frank Cordeiro and Bob Bursell. (TR 116) As a
result, Claimnt received harassing telephone calls at hone.
(TR 117) dCaimnt stated that the posters came down after the
el ection was over. (TR 118)

Claimant testified that after the election there was a
reduction in the number of union stewards, but his status was
not affected. (TR 119) Claimnt was transferred to the second
shift right before the election. (TR 120) He stated that he
received the “cold shoul der” when he was first assigned, but
peopl e gradually | oosened up. (TR 120) Clainmnt stated that
the i ssue of “super seniority” was not resolved by the election
and he still heard a |lot of conplaints about it after the
election. (TR 121)

Claimant testified that his | ocker woul d often be vandal i zed
by people painting it yellow or gumm ng up the lock. (TR 121)
Cl ai mnt stated that nmanagenment nust have been aware of this
activity because he would sonetinmes be |late for work while he
sorted out his locker. (TR 122)

Around this time, 1997 or 1998, Cl aimant volunteered for a
project in Georgia because the conpany could not get enough
workers to go there. (TR 123) This was at the sane tine his
marital difficulties were coming to a head. (TR 123) C ai mant
felt that the problens at home and work were overwhel m ng, and
he had difficulty sleeping. (TR 123)

Cl ai mant then went to a job at the Portsnouth Naval Shipyard
because the conpany again had difficulty getting enough workers
to volunteer for that tenporary duty. (TR 124) Cl ai mant
descri bed an i nci dent which occurred at Portsnmouth where anot her
el ectrician threatened to hit himwith a two by four because of
the “super seniority” issue. (TR 125) Claimnt stated that he
confronted this threat right away in order to keep it from

escal ati ng. (TR 126) Claimant stated that the “super
seniority” issue came up a couple of tines while in Portsnouth
and that a supervisor, WIllie Quintella, spoke to the

i ndi vi dual s who brought it up. (TR 126)

VWhi | e Cl ai mant was in Portsmouth, he travel ed back to Groton
for union neetings and spoke daily on the phone with the unions
and Metal Trades Council regarding various issues that would
ari se. (TR 127) Claimant returned to work at G oton from
Portsmout h on November 30'". (TR 128) Cl ai mant conducted uni on
busi ness and spoke to a number of enployees who had received a
gol den handshake or early retirenent. (TR 129) Clai mant then
reported to work on the second shift. (TR 129) Claimant told
t he supervisor, Ron Poole, that he would have to retrieve his
tools from his car at the beginning of the shift and that he
woul d have some union business to attend to during the shift.
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(TR 130)

Claimant testified that prior to | eaving for Portsnmouth he
used to work wth John Cahoon and share tools. (TR 130)
Cl ai mant stated M. Cahoon was “a little different, a little
aggressive,” although not towards him (TR 130) C ai mant stated
that M. Cahoon uttered sonme nasty words when the shift began
asking Claimant what he was doing back at G oton. (TR 131)
Cl ai mant then descri bed an incident later in the evening when he
saw M. Cahoon and comrented on his cap which indicated he was
a veteran of the Korean war and Cl ai mant was not aware of that.
(TR 132) dCaimnt stated that M. Cahoon turned and, with his
“eyes bulging”, said “that’s because you're not a (expletive
del eted) veteran.” (TR 132) Claimnt then was assi gned by Ron
Poole to work with M. Cahoon, but did not do so because it was
about an hour before lunch and he sensed there were still
serious issues with M Cahoon. (TR 132-133) At lunch tine the
Claimant |l eft to get a sandwi ch and then cane back to the shop.
(TR 133) M. Cahoon cane into the shop at some point and
resumed maki ng comments to the Claimant. (TR 133)

Claimant stated that when he left the shop after the

incident, he was in “shock.” (TR 133) Cl ai mant sought
psychiatric treatnment with Dr. Andrus followi ng the incident
until his health insurance changed. (TR 133) Cl ai mant then
began and is still treating with Partners in Psychotherapy

approxi mately every three weeks. (TR 134) Claimant is also
treating with Dr. Borden. (TR 134)

Cl ai mant began wor ki ng for Com Tech doing el ectronic repair
on January 25, 1999. (TR 135) He first worked as a tenp. for
$12 an hour and has now been hired full-time at $12.50 an hour.
(TR 135) Claimnt was working 40 hours a week at the tine of
hi s hearings, but had been working overtine previously. (TR 135)

Cl ai mant said that he experiences panic attacks or anxiety
attacks when he has to return to Groton. (TR 136) He stated
t hat at one point he was unable to drive up Eastern Point Road,
has troubl e sl eeping and dreanms constantly of the shipyard. (TR
136) Claimant feels that the problenms he is having now are
related to all the difficulties he had at the shipyard over the
past four or five years. (TR 137) He testified that he thought
about |l eaving Electric Boat, but needed the job to support his
wife and children. (TR 138) Claimnt also stated that he had
troubl e sl eeping prior to the incident with M. Cahoon. (TR 139)

On cross examnation Claimant testified that crimna
charges for mansl aught er and assault were brought agai nst himas



a result of the incident3 (TR 141) Claimnt also stated that
he thi nks he would have been laid off in 1998 if he was not a
steward al t hough he conceded it coul d have been Cct ober of 1997.
(TR 142) Claimnt stated that the individual who threatened him
in Portsmouth was David Gentry, but he did not report the
incident to managenment. (TR 145-146) Cl ai mant descri bed
anot her incident with David Gentry and Jay lcoi at Portsmouth
that devolved into a shouting match which was w tnessed by a
supervisor, Wllie Quintella. (TR 147)

Cl ai mant also stated that he filed an I RM regarding M.
Rat hbun because he felt he did not get any results from his
previ ous conpl aints. (TR 150) He did not have any problens
with M. Rathbun after the IRM and was very satisfied with the
results of the intervention. (TR 151) The incident with M.
Rat hbun occurred in Septenber of 1997 and the poster incidents
began in January of 1998 until the election in July. (TR 152)
Cl ai mant caught Bill Taranova and Ken Billington putting flyers
up, but he does not know who el se was responsi bl e. (TR 153)
Claimtant stated that he did not report those two enployees
because he did not want to point fingers. (TR 156) Cl ai mant
never went to the onbudsman or the Equal Enpl oynment Opportunity
counselor or the ethics program director or the enployee
assi stance program about this incident. (TR 157-158) Cl ai mant
never discovered who nade the harassing phone calls to his
house. (TR 159)

Cl ai mant stated that prior to Novenber of 1998 he was | osi ng
time fromwork. (TR 168) He is not sure how nmuch time, but he
t hi nks he used up all of his vacation and sick days and twelve
weeks of famly and nedical |eave. (TR 168) Prior to Novenber
30, 1998, Claimant saw a therapist for a couple of visits when
his divorce started and again when his wife had her own

pr obl ens. (TR 169) Cl ai mant does not renember the first
therapist his former wife saw, but stated that when he went the
second time it was to see Dr. Andrus. (TR 170) Cl ai mant
bel i eves that he discussed his problens at work. (TR 172)
Cl ai mant believes he nmentioned his problenms at work to his
primary care physician, Dr. Coppolelli. (TR 173)

Claimant was initially nade a steward by the busi ness agent
at the tinme, M DeCosta, and then remanined in that position
t hrough several el ections. (TR 174) dClaimant stated that he

3 1n view of those still pending charges, C ai mant pl eaded
the Fifth Amendnent of the U S. Constitution with reference to
any questions about the incident itself. This Court,
accepting such plea, ruled, in effect, that Claimnt, by
answering other questions, did not waive his Fifth Amendnment
privilege.

10



woul d sonmetines have to spend his whole day on union business.
(TR 175) Claimant testified that he did not feel he should
resign his position as a union steward and accept a |ayoff
because he served at the discretion of the business manager.
(TR 181) Claimant is not aware of any other tinme at Electric
Boat where “super seniority” was actually applied to avoid a
layoff. (TR 184) Claimant stated that because of his position
he did not feel it was right to report the various incidents of
harassnent unless his personal safety was at stake, as was the
case with M. Rathbun. (TR 188)

Cl ai mant does not knowif he refused to go the yard hospital
foll owing the assault of November 30, 1998. (TR 189) Cl ai mant
saw Dr. Andrus the day following the incident. (TR 195)
Cl ai vant was prescribed a tranquilizer by his primary care
physi cian as Dr. Andrus, a Ph.D., could not wite prescriptions.
(TR 197) d aimant stayed on tranquilizers until he got his new
job in January of 1999. (TR 198) Claimant stated that he told
Dr. Borden that he had no nmenory of striking M. Cahoon and t hat
his last nmenory is of M. Cahoon approaching him in a
t hreateni ng manner. (TR 204)

Cl ai mant stated that when he arrived at work on Novenber 30,
1998 he told M. Poole that he had to nove some tools in from
his car and then take care of union business. (TR 207) \/ g
Cahoon first said sonme nasty words to the Claimnt as the crew
was gat hering for the usual “nuster” before the shift. (TR 208)
Cl ai mant was aware that M. Cahoon would tend to have changes in
personal ity because of nedication. (TR 211) The Cl ai mant
became aggravated by the comments made by M. Cahoon in the
| unch room and al so by the fact that the supervisor did nothing
to stop it. (TR 212) Claimant felt physically threatened by
M. Cahoon and stated that he (M. Cahoon) had assaulted other
enpl oyees in the past. (TR 213) Claimnt does not remenber if
M. Cahoon actually struck himor struck at him (TR 215)

Testi mony of Dorothy Santos

Dorot hy Santos testified at the hearing. She net M. Dorans
t hrough their church group. (TR 231) Ms. Santos testified
that the Claimant would often talk about the stress from his
job. (TR 232) This resulted in the Clai mant beconi ng depressed
and not wanting to go to work. (TR 232)

Testimony of Richard M Conbs
M. Richard McConmbs testified at the reconvened hearing on

January 18, 2000. (TR 285) M. MConbs has worked for Electric
Boat for 32 years and he is an officer in the Executive Board of
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Local 261 of the IBEWand Chairman of the Safety Committee for

the Metal Trades Council. (TR 285) He described the fallout
from the 1988 strike as bitter because the union did not do
wel | . (TR 286) He also said that |ayoffs began to hit his

departnment in 1991 or 1992. (TR 286) M. MConbs stated that
sixty to eighty-five percent of the total workforce had been
laid off. (TR 287) M. MConbs said that enployee noral e was
very low following the |ayoffs because the general sense was
t hat the uni on was bei ng asked to nmake sacrifices, but not upper
managenent or the stockholders. (TR 289) Job jurisdiction was
also altered in 1991 or 1992 so that different trades were
all owed to do nore than one kind of work. M. MConbs said that
this affected norale as well since a worker would have to do the
j ob of soneone who had just been laid-off. (TR 290) M. MConbs
was aware that from 1991 to 1997, younger workers woul d harass
ol der workers to give up their seniority rights and | eave the
conpany. (TR 291) There were also problens because ol der
wor kers would have to give up light duty jobs due to |ack of
work. (TR 291) Wbrkers began to blanme the union for problens
since they had to give up sone concessions they had earned in
earlier contracts. (TR 293)

M. MConbs explained that there is one steward for every
fifty union nenbers. (TR 294) M. MConbs did not recall
“super-seniority” becom ng an issue until this |ast downsizing.
(TR 295) “Super-seniority” becane an issue because there was
concern that the departnment would be reduced from500 to 50 and
of the remaining 50, 20 would be stewards because of “super-
seniority.” (TR 296) M. MConbs stated that “super-seniority”
becane an issue vis a vis the Claimnt alnost as soon as he
entered OSC. (TR 297) M. MConbs saw flyers that criticized
Claimant and referred to himas a “scab steward.” (TR 298) M.
McConbs was also told by others that the Claimant’s | ocker was
vandal i zed by being glued shut. (TR 299) M. MConbs was
present at the hearing regarding the incident involving the
Cl ai mant and M. Rathbun. M. MConbs testified that that
incident also led to enmty for Clai nant because the workers did
not think a union steward should report a fellow worker to
managenent . (TR 300) M. MConmbs said that followi ng the
el ection, the issue of “super-seniority” died down sonewhat.
(TR 302)

M. MConbs also testified that workplace viol ence was an
i ssue because of all the downsizing. (TR 306) The safety
commi ttee brought in Mark Braverman of Crisis Managenent | nc.
to cone in and discuss the situation. (TR 307) M. MConbs
said that the conpany was at first open to the various
suggestions, but then lost interest. (TR 308)

On cross exam nation, M. MConbs testified that the Metal
Trades Council is an unbrella organization nmade up of the nine
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different unions representing the hourly workers at Electric
Boat. (TR 313) M. MConbs has known Cl ai mant since 1989 or
1990 when he becane active with the | ocal. (TR 316) M .
McConbs generally only saw himin relation to union business.
(TR 317) WM. MConbs described the Claimnt as an excell ent
steward who perfornmed his job in a professional manner. (TR
319) He also stated that he never had any problenms with him
(TR 319) M. MConbs was present at a union neeting where an
i ndi vi dual nanmed Robert Leonard presented a letter regarding
Cl ai mvant’ s use of “super-seniority.” (TR 321) M. MConbs was
al so aware of a letter, in evidence as RX 28, presented by Mark
Basler which called for Claimant’s renoval. (TR 322) M .
McConbs agreed that the stewards face hei ghtened pressure during
times of |ayoff as they are on the front lines dealing with the
uni on menbers. (TR 325) M. MConbs is not aware of any other
st ewards who had physical confrontations with other nenmbers.
(TR 326) M. MConbs described the posting of flyers as part of
t he canpai gn process. (TR 329) M. MConbs testified that he
spent 40 hours a week on Safety Conm ttee business, but woul d do
el ectrical work on weekends as overtinme. (TR 337) M. MConbs
stated that another wunion steward exercised his “super-
seniority” rights for three nonths, but otherw se Claimant was
the only steward to exercise those rights. (TR 339) M .
McConbs t hought there was a need to exercise “super-seniority”
in the case of Clainmnt, but he may have removed himif he were
union president to avoid the flack. (TR 341) M. MConbs
testified that there was a sub-commttee of the Safety Committee
regardi ng workpl ace violence which consisted of hinself, Wayne
Pecci ni, Kevin Cassidy and Cheryl Strugio from Human Resources.
(TR 343) WM. MConbs felt that there was nore pressure on the
union officers in the last two or three years because of the
| ayoffs. (TR 346) M. MConbs brought a flyer with him from
the shipyard that was identified as CX-16 known as the SCUM
(Seriously Concerned Uni on Menbers) report. (TR 351)

Testimony of Percipient Wtnesses
Edward W I son

M. Edward W1l son testified at the hearing on January 19,
2000. (TR 369) M. Wlsonis a first class el ectronic mechanic
with Electric Boat. (TR 370) M. WIson was worki ng the second
shift on November 30, 1998. (TR 370) M. W/Ison estinmted that
M. Cahoon was 5'4" or 5'5" and weighed around 180 to 190
pounds. (TR 371) M. W/l son knew of Cl ai mant and descri bed him
as taller and heavier than M. Cahoon. (TR 372) M. WIlson ate
unch in the shop that day between 8:00 p.m and 8:20 p.m (TR
373) M. WIlson stated that Claimnt was sitting by his | ocker
speaking with him M. Poole and Bob Perkins. M. Cahoon then
cane into the shop and stood by the area of the lockers. (TR
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373) Claimant and M. Cahoon began speaking with each other as
M. WIson becane engaged in a conversation with M. Perkins and
M. Pool e. (TR 374) M. WIson becanme aware of the
conversation between Cahoon and Cl ai mant when he heard Cl ai mant
say in a raised voice, “you don’t think I can, do you.” (TR 374)
M . Dorans then got out of his chair and struck M. Cahoon. (TR
374) M. WIson did not see M. Cahoon act in a threatening
manner towards M. Dorans or make any moves towards him (TR
375) M. Dorans struck M. Cahoon twi ce at which point he
dropped to the floor. M. Dorans then stood over himwth his
arm cocked as if he were going to strike hima third tinme when
M . Pool e interceded. (TR 375) M. WIson then went to the
tool crib to call an anmbul ance as instructed by M. Poole. (TR
376) M. WIlson marked an exhibit entered in the record as RX
29A with an “X’ to indicate his location, a “D" to indicate
Claimant’s location and a “C’ for M. Cahoon at the time M.
Dorans got out of his chair and struck M. Cahoon. (TR 381)
M. WIlson also placed an “X” to indicate the | ocati on where M.
Dorans struck M. Cahoon. (TR 381) M. W/Ison described the
incident not as a fight, but as an attack. (TR 382) M. W/l son
stated that prior to the attack, M. Cahoon wal ked past M.
Dorans towards the hallway and then returned to the place marked
on RX 29A. (TR 384) M. WIlson stated the attack came wi t hout
war ni ng. (TR 385) M. WIson did not think M. Dorans held
back at all when he struck M. Cahoon. (TR 388) M. WIson
stated that the person sitting in the photograph, which was
entered as RX 30, was in the sanme |ocation as M. Dorans. (TR
389) M. WIlson stated that M. Cahoon was standing by the
| ockers in the upper right hand portion of RX 30. (TR 390) M.
Cahoon was bl eeding fromthe nose and nmouth after he was struck.
(TR 391) He did not hit a locker or anything else on the way
down. (TR 391)

M. WIson has never heard anyone talk about M. Cahoon
throwi ng a tool bag across the shop. TR 393) M. W /I son thinks
he woul d have heard about such an incident even though he was
only on the second shift for several weeks. (TR 394) \Y g
Wl son also never heard of M. Cahoon throwing a pry bar at
Chris Stewart. (TR 395)

On cross exam nation, M. WIson said that because of his
hearing aids, he did not hear all of the conversation between
M. Cahoon and Cl ai mant. (TR 397) M. WIlson was sitting in
the area of the incident for his entire lunch period, about a
hal f an hour. (TR 397) Claimnt appeared to be in a good nood.
(TR 397)

M. WIson said that there was a loss of norale and
di ssati sfacti on anongst the workforce followi ng the 1988 stri ke
and subsequent contract negotiations. (TR 397-400) M. Cahoon
initially entered the lunch room from the stairs which were
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marked with a “JC1" on RX 29A. (TR 405) M. W/Ison does not
know if M. Cahoon said anything to M. Dorans when he (M.
Cahoon) initially wal ked past him (TR 406) M. WIson does
not know if M. Cahoon said anything to M. Dorans when he (M.
Cahoon) re-entered the room from the hallway. (TR 407) M.
Cahoon then stood by the l|lockers and was listening to the
conversation at the table. (TR 408) M. WIlson is not aware if
he said anything at that point. (TR 408) M. WIlson testified
there was no indication that M. Dorans was angry before he
rai sed his voice. (TR 409) M. Cahoon was about ten feet from
M. Dorans when he was listening to the conversation at the
table. (TR 410) M. WIlson net with the |egal departnment at
El ectric Boat for about a half hour before his testinony. (TR
412) Attorney Quay, M. Peachey and M. W1 son were present at
the neeting. (TR 413) On redirect, M. WIson stated that he
never saw M. Cahoon standing over M. Dorans. (TR 414)

Lyn Tyrone

M. Lyn Tyrone testified at the hearing on January 19, 2000.
(TR 418) M. Tyrone is <currently a nuclear electrical
i nspector, but on Novenmber 30, 1998 he was an outside
electrician. (TR 419) M. Tyrone worked the second shift that
day and had done so for approximately a year and a half. (TR
420) M. Tyrone had worked with M. Cahoon a couple of tines,
but not often. (TR 420) He described M. Cahoon as roughly
5"9", shorter and nmuch lighter than M. Dorans. (TR 421) M.
Tyrone did not see any indication of a dispute between Clai mant
and M. Cahoon when they gathered at the beginning of their
shift to receive work assignments. (TR 421)

M. Tyrone was in the shop immediately after eating his
lunch. (TR 422) M. Tyrone authenticated RX 29B as an accurate
representation of the shop area. (TR 423) He placed a “D’ and
a “C on the exhibit to indicate the | ocation of M. Dorans and
M. Cahoon. (TR 423) M. Tyrone did not notice that M. Dorans
and M. Cahoon were speaking to each other. (TR 424) M.
Tyrone did not notice anything until he saw M. Dorans strike
M. Cahoon two tinmes with M. Cahoon dropping to the fl oor after
the second punch. (TR 424) M. Tyrone was engaged in other
conversations at the tinme so he did not really notice if M.
Cahoon made any comments to M. Dorans. (TR 425) M. Tyrone
testified that it |ooked as if M. Dorans was going to strike
M. Cahoon a third time when M. Poole intervened. (TR 426) M.
Tyrone placed a “C2" on the exhibit to indicate M. Cahoon’s
| ocati on when M. Dorans got out of the chair. (TR 428) After
the incident, M. Tyrone heard M. Dorans say somet hing akin to,
“1 hope that taught you a |l esson, old man.” (TR 428) M. Tyrone
characterized the incident not as a fight, but as an attack.
(TR 428) M. Tyrone did not see M. Cahoon approach M. Dorans
in a threatening nmanner. It appeared to M. Tyrone as if he
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were wal king past him (TR 429) The incident cane as a
surprise to M. Tyrone and | asted only a couple of seconds. (TR
430) M. Cahoon did not have an opportunity to fight back. (TR
431) M. Tyrone described the punches as hard and fast; he
characterized the first one as a “sucker punch” and descri bed
the second one as com ng down from above as M. Cahoon was on
one knee at that point. (TR 432)

M. Tyrone had never seen M. Cahoon “get in soneone’s
face.” (TR 431) WM. Tyrone had never heard about M. Cahoon
throwng a tool bag across the shop. (TR 433) He al so never
heard of M. Cahoon throwing a pry bar at Chris Stewart. (TR
433)

M. Tyrone identified the table in the |lower left hand
corner of RX 32 as the table at which he was sitting when the
incident took place. (TR 434) M. Tyrone was sitting in
approxi mately the |l ocation of the chair with casters on the | eft
side of the table as seen in RX 32. (TR 435) M. Tyrone stated
that the individual in RX 32 was sitting in approximtely the
same | ocation as M. Dorans and that M. Cahoon was between the
| ockers. (TR 436) M. Tyrone saw bl ood comi ng fromM . Cahoon’s
nose after he was struck where it |ooked like his glasses had
been jammed into his nose. (TR 436) On cross exam nation, M.
Tyrone marked RX 29B with a “D2" to indicate where M. Dorans
was | ocated when he stood up from his chair. (TR 439) \Y/ g
Tyrone estimated that M. Cahoon and M. Dorans were
approximately three or four feet apart. (TR 440) WM. Tyrone
said that the back of Claimnt’s chair was agai nst a | ocker. (TR
443)

M. Tyrone was not aware that Claimant’s | ocker was | ocked
shut or painted. (TR 444) He did see sone posters in the area
whi ch made reference to M. Dorans. (TR 444) M. Tyrone does
not recall telling the investigating police a few days after the
incident that M. Dorans nmade a comment i mredi ately afterwards
that, “he is not going to take it anynore,” but concedes that he
could have said it. (TR 445) M. Tyrone was aware of di scontent
with the issue of “super seniority” and that sone of that was
directed at the Claimant. (TR 446)

M chael Zaccari a

M. M chael Zaccaria testified at the hearing on January 19,
2000. (TR 449) WM. Zaccaria is an electrician and he worked the
second shift on Novenmber 30, 1998. (TR 450) He had only worked
on the second shift for a week or so. (TR 450) M. Zaccaria did
not notice any tension between M. Cahoon and M. Dorans at the
begi nning of the shift. (TR 450) M. Zaccaria ate lunch in the
shop and saw M. Cahoon and M. Dorans there on November 30,
1998. (TR 450) M. Zaccaria authenticated RX 29C as an accurate
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representation of the shop and placed a “Z” on the diagramto
indicate his | ocation. (TR 452) He indicated Claimnt’s and M.
Cahoon’s location imediately prior to the incident with a “D’
and a “C’, respectively. (TR 453) M. Zaccaria heard M. Cahoon
say sonething to M. Dorans that, “he basically had no reason to
say anything about sonebody else.” (TR 453) M. Dorans then
sai d sonet hing such as, “you don’t think I’mgoing to hit you”
and then striking M. Cahoon. (TR 453) M. Dorans struck M.
Cahoon tw ce. (TR 453) M. Cahoon was on the ground when he was
struck the second tinme. (TR 454) M. Zaccaria did not hear any
shouting before the incident, he did not see M. Cahoon
threatening M. Dorans and he did not see him wal ki ng towards
M. Dorans. (TR 454) Afterwards, M. Dorans said sonething to
M . Cahoon about “he hoped he taught hima | esson,” but he does
not renmenber the exact phraseology. (TR 454) M . Zaccaria
testified that the individual depicted in the photograph entered
as RX 33 is in approximately the sanme |ocation as was M.
Dorans. (TR 455) M. Zaccaria stated that he was eating |unch
between the two sets of |ockers depicted in RX 34 and that M.
Cahoon was at the end of that sane row. (TR 456) M. Zaccaria
did not describe the incident as a fight. (TR 457) He al so
stated that he did not see M. Cahoon approach M. Dorans, he
did not see M. Cahoon get in Claimant’s face nor did he hear
hi m make any verbal threats. (TR 457) WM. Zaccaria stated that
the incident occurred in the “snap of a finger.” (TR 457) M.
Zaccaria did not see the first punch because it happened so
qui ckly. (TR 458) He stated that it |ooked Iike M. Cahoon was
goi ng down when the second bl ow was delivered. (TR 458) M .
Zaccaria stated that it may have |ooked like M. Dorans was
going to hit hima third time. (TR 458) M. Zaccaria stated
that M. Poole did not have to pull M. Dorans away from M.
Cahoon. (TR 459) M. Cahoon was bl eeding after incident. (TR
460) Prior to this incident, M. Zaccaria had not observed any
friction between M. Cahoon and M. Dorans. (TR 461)

On cross exam nation, M. Zaccaria stated that he did not
see how M. Cahoon initially entered the shop area, but he did
see himwal k past M. Dorans, go out into the hallway and then
cone back. (TR 462) M. Cahoon was only gone for a coupl e of
seconds. (TR 463) WM. Zaccaria indicated Claimant’s |ocation
when he got out of the chair with a “D2" on RX 29C. (TR 464)
M. Zaccaria does not recall telling a police officer a few days
after the incident that he did not see the assault because he
was facing away from M. Dorans and M. Cahoon. (TR 465) M.
Zaccaria was aware there was an argunent between M. Dorans and
M. Cahoon and he just wanted to stay away fromit. (TR 469)
M. Zaccaria thinks that perhaps the police officer added or
del eted something from his statenent. (TR 471) Thi s
Adm ni strative Law Judge questioned M. Zaccaria who testified
that he was sitting in a chair between the |ockers facing
towards the tool crib at an oblique angle. (TR 474)
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Robert Wayne PerKkins

M . Robert Wayne Perkins testified at the hearing on January
18, 2000. (TR 482) M. Perkins has been an electrician with
El ectric Boat for twenty-one years. (TR 483) M. Perkins worked
t he second shift on November 30, 1998. (TR 484) He had been on
the second shift for about one week. (TR 484) M. Perkins
di scussed an outstanding bill from a chiropractor with M.
Dorans. (TR 485) He seened to be in good spirits. (TR 485) M.
Perkins did not see any indication of a dispute between M.
Cahoon and M. Dorans when the shift began. (TR 485) M .
Perkins ate lunch in the shop and authenticated RX 29D as an
accurate representation of the shop where the workers ate | unch.
(TR 486) M. Perkins marked the exhibit with a “P", “D", “C,
“PO" and “W to indicate his location and the |ocation of M.
Dorans, M. Cahoon, M. Poole and M. W/ son, respectively. (TR
487) WM. Perkins was having a conversation with M. Dorans as
l unch was ending regarding the aforenentioned chiropractor’s
bill. (TR 488) M. Cahoon cane into the shop and stood by the
| ockers for 10 to 15 m nutes before starting to go out to the
hal | way. (TR 488) M. Cahoon then returned to his previous
| ocation. (TR 489) \When he wal ked past M. Dorans, M. Cahoon
made a comrent about “hiding behind the button.” (TR 489) M.
Dorans said a few words back such as, “You don’t think I"Il hit
you?” and then junmped up and struck M. Cahoon. (TR 490) M.
Dorans struck M. Cahoon with a left and a right which dropped
himto the floor. (TR 490) M. Dorans said something to the
effect of “I hope you |l earned a | esson tonight” to M. Cahoon as
he was | aying on the ground. (TR 491) M. Dorans then told M.
Poole that he was tired of people nessing with him (TR 492)
M . Cahoon was not noving towards M. Dorans when M. Dorans got
out of his chair. (TR 492) WM. Cahoon was |eaning with one
hand agai nst the |ockers. (TR 492) M. Perkins described the
incident as an attack “like a kam kaze.” (TR 495) M. Perkins
did not hear M. Cahoon shout anything or get in Claimnt’s
face. (TR 495) M. Perkins conpared the sound of the blows to
that of a baseball bat striking a waternelon. (TR 496) M.
Cahoon was bl eeding fromthe bridge of his nose afterwards. (TR
497) M. Perkins described M. Dorans as taller, heavier and
much younger than M. Cahoon. (TR 498)

On cross exam nation, M. Perkins stated that where he was
seated he could touch M. Cahoon, but was about five or six feet
away from M. Dorans. (TR 500) M. Cahoon canme back into the
shop when he heard soneone say sonething about “hiding behind
the button.” (TR 501) That comrent was nade in relation to an
i ndi vi dual named Ray Marrone. (TR 502) When M. Cahoon heard
that, he turned around, re-entered the shop and nade a simlar
comment to M. Dorans. (TR 502) M. Perkins described M.
Dorans as (expletive del eted) because of the conversation about
Ray Marrone. (TR 503) M. Perkins had heard from sonmeone in
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the shop that M. Dorans and M. Cahoon previously had words
regardi ng “super seniority.” (TR 504) M. Perkins stated that
M. Dorans did a professional job as a steward. (TR 505) The
conversation about M. Marrone revol ved around the fact that he
had been elevated to a managenent position, but then reverted
back to his union rights. (TR 506)
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Robert Leonard

M. Robert Leonard testified at the hearing on January 19,
2000. (TR 511) M. Leonard is an outside electrician and has
worked for Electric Boat for 27 years. (TR 512) M. Leonard
wor ked second shift on Novenmber 30, 1998. (TR 513) M. Leonard
stated that he knew M. Cahoon and had had argunents with him
over the years. (TR 513) M. Leonard stated that M. Cahoon
was not an “in your face” kind of person, but he did speak his
m nd. (TR 513)

M. Leonard went to the cafeteria at the beginning of the
unch period and then arrived at the shop as lunch neared its
end. (TR 515) M. Leonard saw M. Dorans when he entered the
shop, but not M. Cahoon. (TR 516) M. Leonard agreed that RX
29E was an accurate representation of the shop and placed an
“L", a “D’” and a “C’ to indicate the location of hinmself, M.
Dorans and M. Cahoon, respectively. (TR 516) M. Leonard
first saw M. Cahoon when he was wal ki ng out towards the hal | way
and i ndicated the path of his travel with several arrows on the
exhi bit. (TR 517) M. Leonard heard that there was sone
conversation going on about Ray Marrone. (TR 519) WM. Leonard
then heard M. Cahoon make a coment to M. Dorans although he
could not hear the actual words used. (TR 519) M Leonard
beli eves that M. Cahoon made a comment to the effect that M.
Dorans had no place criticizing Ray Marrone. (TR 520) \Y g
Leonard stated that his view was obstructed, but he saw M.
Dorans rise fromhis chair and hit M. Cahoon with a left and
then aright. (TR 520) M. Leonard never saw M. Cahoon get in
Claimant’s face. (TR 521) M. Leonard said that he has never
seen M. Cahoon get loud. (TR 521) M. Leonard testified that
t he incident happened very quickly and that no one had tine to
react. (TR 522) M. Leonard never observed any friction
bet ween t he Cl ai mant and M. Cahoon prior to this incident. (TR
522) M. Leonard never heard of M. Cahoon throwi ng a tool bag
across the shop or throwing a pry bar at Chris Stewart. (TR
523) M. Leonard read a letter at a union neeting concerning
the issue of “super seniority.” (TR 524) M. Leonard testified
that he tried to avoid M. Dorans when they were on the sane
shift. (TR 525)

On cross exam nation, M. Leonard testified that he did not
see M. Cahoon initially enter the shop. (TR 526) However, he
does not think he was standing around for ten or fifteen
m nutes, he thinks “he just wandered in and wandered out.” (TR
526) M. Leonard stated that no one prevented M. Cahoon from
| eavi ng the shop. (TR 529) M. Leonard stated that when M.
Cahoon returned, he stood away from M. Dorans. (TR 529) M.
Leonard descri bed the incident as spontaneous and was over very
quickly. (TR 530) M. Leonard stated that the issue of “super
seniority” was a big issue in March around the el ection. (TR
531) M. Leonard testified that there were posters around the
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shop during the election. (TR 532) On redirect exam nation,
M. Leonard said that he never harassed M. Dorans about his
“super seniority” status and did not observe others harassing
him (TR 534)

Ronal d Pool e

M. Ronald Poole testified at the hearing on January 19,
2000. (TR 537) M. Poole was the supervisor on the second
shift on November 30, 1998. (TR 538) M. Pool e had worked with
M . Cahoon and descri bed himas nellow, but gruff at times. (TR
539) M. Poole knew M. Cahoon for 30 years and did not find
himto be an in your face type person. (TR 539) M. Poole
descri bed Cl ai mant as a forceful person who woul d usually get in
soneone’s face. (TR 540)

M . Pool e was not aware of any probl ens between t he Cl ai mant
and M. Dorans at the beginning of the shift and was not aware
of any previous problenms. (TR 541) M. Dorans and M. Cahoon
were assigned to work together that day. (TR 541) M. Dorans
did not go to the boat because he said that he wanted to get his
tools out of his car and take care of sone union business. (TR
541) M. Poole placed an “X’ on RX 29F to indicate where M.
Dorans exited the building to retrieve his tools. (TR 542) M.
Pool e stated that M. Cahoon al ways wore a hat which indicated
he was a veteran of the Korean War. (TR 543) M. Poole went
onto the boat before the lunch time to the area where he
assigned M. Cahoon and M. Dorans to work; he saw M. Dorans
standing in a doorway and M. Cahoon inside the room (TR 543)
He did not notice any tension between them (TR 543) M. Poole
eats his lunch in his office, but cane to the shop to nuster the
workers at the end of the lunch period to give themtheir work
assignnments. (TR 544) When M. Poole entered the shop and sat
at the table, M. Cahoon was standi ng by the | ockers. (TR 545)
M. Poole testified that the conversation at the table was about
how Ray Marrone was made a working | eader. (TR 545) M. Poole
then spoke to M. WIson about a job assignnment. (TR 546) He
then heard M. Dorans “holler shut your (expletive deleted)
mout h before | shut it.” (TR 546) M. Dorans was yelling at M.
Cahoon. (TR 546) M. Poole testified that he did not see M.
Cahoon act in a threatening manner. (TR 547) M. Dorans then
“junmped and hit John Cahoon with a left,” M. Cahoon then went
down on one knee and M. Dorans hit him again with his right
hand. (TR 547) M. Poole then got between them because it
| ooked l'ike M. Dorans was going to hit him again. (TR 547)
M. Cahoon’s gl asses were shattered. (TR 547) M. Pool e stated
that he was sitting in the chair wthout arnms opposite the
i ndi vi dual depicted in RX 34. (TR 548) M. Cahoon was st andi ng
bet ween the | ockers depicted in RX 34. (TR 549) M. Poole
characterized that first punch as a “sucker punch.” (TR 550)
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M . Pool e never saw M. Cahoon act in a threatening manner
or yell at M. Dorans. (TR 550) M. Poole testified that after
he i ntervened, M. Dorans was angry and appeared to know what he
was doing. (TR 552) M. Poole then yelled for someone to call
an ambul ance and M. Cahoon said he wanted to speak with the
police. (TR 553) M. Poole then encountered Bob Urbani, the
area superintendent, who took M. Dorans outside. (TR 554) M.
Pool e never heard of M. Cahoon throwi ng a tool bag or throw ng
a pry bar at Chris Stewart. (TR 555)

On cross exam nation, M. Poole testified that M. Cahoon
was required to wear a hard hat at work, but that he al ways wore
a baseball hat to work. (TR 556) M. Poole had heard runors
that M. Perkins had spent three years in jail for blowing up a
police car. (TR 557) M. Poole does not renenmber M. Cahoon
com ng through the door or down the stairs. (TR 558) He was
al so not aware of M. Cahoon wal king past M. Dorans at any
time. (TR 559) M. Poole testified that M. Cahoon may have
taken a step towards the door or towards M. Dorans. (TR 562)
M. Pool e did not hear M. Cahoon nake any conment to M. Dorans
relating to the conversation about Ray Marrone. (TR 563) On
redirect, M. Poole stated that when M. Cahoon took the step he
put his hard hat back on and | ooked |ike he was going back to
work . (TR 565) M. Poole stated that M. Cahoon’s hard hat
was knocked off with the first punch. (TR 570)

M. Pool e, who gave additional testinmony at the reconvened
hearing on June 27, 2000, testified that he has worked at the
shipyard for thirty years, the |l ast twenty-five as a supervi sor,
t hat he supervised Cl ai mant for about four weeks, that he would
see Claimant on a daily basis because both worked in the sane
buil ding and that he saw Claimant’s interaction with his co-
wor ker s. He described Claimant as being “very aggressive”
towards salaried workers and always seemed to be on the
of fensive, no matter what the issue. As an exanple, he cited
the Enpl oyer’s policy of permtting snoking within twenty-five

(25) feet of an open door. Cl ai mant, adamantly opposed to
snmoki ng, would often challenge workers he believed to be
violating that policy. According to M. Poole, “It was either
Richard’ s way or no way.” Shortly after Claimnt returned to

work in Dept. 241, he canme to M. Poole and told himto keep
John Rat hbun away fromhim M. Poole talked to M. ??? and he
told M. Poole that Claimant and M. Rat hbun had had an ar gument
about “super seniority.” Shortly after the shipyard strike
ended in Septenber of 1988, a worker who had crossed the picket
line allegedly was told by the Clainmant that “he would get him?”
M. Poole asked Claimnt about that alleged statenment and
Cl ai mant deni ed maki ng that statenent. (TR 7-15)

M . Pool e supervi sed Decedent for five nonths and he had no
problenms with him Mreover, he assigned Cl ai mant and Decedent
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to work together in the radio room and they got along fine
wor ki ng together with no problens and joking. According to M.
Pool e, the presence of flyers is quite common during union
el ections and they are usually posted throughout the shipyard.
Claimant identified only M. Rathbun to M. Poole as an
i ndi vidual harassing him (TR 15-23)

W Illiam Salisbury, who has worked at the shipyard as an
outside electrician for thirty-two (32) vyears, testified that
he reported for work on Novenber 30, 1998 at about 3:45 p.m,
that he went to the electrical shop for the usual “nuster” and
to receive his work assignnent, that he saw Claimnt and
Decedent at the “nuster” and that he observed no problens at
that tinme. He then went to his work site, returning for his
l unch, regularly scheduled from8:00 PPM to 8:20 P.M for the
second shift workers. M. Salisbury went to the shop to have
his Iunch and he noticed Cl ai mant and Decedent were al so there.
On the pertinent diagram(RX 29g) he made the appropriate works
to show where he was seated, as well as the positions of
Cl ai mnant and Decedent. He was talking to Bob Leonard and “heard
t he noise of banging |ockers” and saw Ron Poole, the foreman,
jump up and say sonething. He (M. Salisbury) junped up and
saw Decedent on the floor with Claimnt standing or hovering
over Decedent with a clenched right fist. At first M.
Salisbury did not realize what had happened, believing that
Decedent had just fainted or passed out. Decedent then “rolled
over” and M. Salisbury saw bl ood. David Wight, who was over
near the |ockers, asked the Claimant “why did you do that?”
Sonmeone told M. Wight to go back to where he had been,
apparently out of fear that the incident would then escal ate.
(TR 9-15)

Claimant returned to his seat in the shop and M. Pool e,
from a phone in the “cage” in the shop, called for Security
Personnel to conme to the shop. Clainmant then went over in the
direction of the cage and the | ockers and told the Decedent, “I
hope you l|earned a |esson. | hope you |earned sonething.”
According to M. Salisbury, Clainmant then went back towards the
door and went outside of the shop and “we waited for the EMIs
and Security” to arrive at the shop. (TR 15-22)

M. Salisbury recounted an epi sode bet ween Cl ai mant and Mar k
Bassl er wherein M. Bassler asked a question about a contract
t hat had recently gone into effect. According to M. Salisbury,
Clai mtant was “very loud” in his responses and “acted in not a

nice way.” M. Bassler then wote a letter to the wunion
conpl ai ni ng about the conduct of Claimnt, and M. Salisbury
signed that letter as a witness to the event. Ot her workers

al so signed that letter, a docunent in evidence as RX 28. M.
Sal i sbury, who did not actually see the incident between
Cl ai mant and the Decedent, also testified that he once asked
Cl ai mant a questi on about insurance coverage and “he apparently
was not in a good nood that day,” M. Salisbury testifying that



ot her workers had sim |l ar problens with the Clai mant and t hat he
could not recall that Claimant’s “super seniority status”
presented an issue during the 1998 IBEW election at the
shi pyard. (TR 22-30)

Regi nal d John Hunter, who has worked at the shipyard as an
outside electrician for alnmst twenty-seven (27) years,
testified that he was assigned to work on Septenber 8, 1998 at
the Portsmouth Naval Shipyard, that Norman Laroche was the
Enpl oyer’ s managenent |iaison person at that shipyard as 40-50
enpl oyees of the Enployer were assigned to help out with the
work there, that a verbal confrontation occurred during the week
| ong orientation session between Cl ai mant and Dave CGentry, that
both were rather | oud but no blows were struck. M. Hunter saw
no reason to report the incident and there were no further
probl ens between them M. Hunter, who was seated three chairs
away from Claimant and M. Gentry, was not aware of what
triggered Claimant’ s threatening statements to M. Gentry. M.
Hunter did not hear any talk between them about the “super
seniority” issue. (TR 31-36)

Nor man Laroche, who has worked for the Enployer for thirty
six years, is still on TDY at Portsnouth and he has been there
for about eighteen (18) nonths on split tours; eight nonths on
the first tour and nine nmonths thus far on his second tour.
According to M. Laroche, the 40-50 enployees on TDY at
Portsnouth stay at the same hotel and he tries to see each of
the workers in the course of the work day. He recounted an
argument between Claimant and Jay |acoi about the use of an
aut onobi | e because he snoked. M. Laroche separated them and
advised that it did not | ook right for “EB people” to be arguing
at Portsmouth. Shortly thereafter Clainmnt conplained to M.
Laroche about a “soft tire” in his car. M. Laroche observed no
one harassing Claimant and Claimant did not tell him about any
enpl oynent -rel ated stress, although he did tell himthat he was
in the process of getting divorced and needed sone time off.
That was the only stress Clai mant nentioned to himand Cl ai mant
never told himthat he was being harassed because of his super
seniority status. In fact, M. Laroche did not know that
Cl ai mant was a union steward “for the first few nonths” and he
was not aware that M. Gentry(?) had called Claimnt a “scab.”
(TR 37-47)

John A. Rat hbun, who has worked as a el ectronics nechanic
for twenty years, testified that he had a “verbal conflict” with
Cl ai mant on Septenber 22, 1997, at which tinme clainmnt was
transferred back into the el ectronics departnent. M. Rathbun
“was upset with” Claimnt because Clainmant’s status as a union
steward granted hi msuper seniority status and permtted himto
remai n at work while other workers, with nore seniority than the
Cl ai mant, were being laid-off. On Septenber 22, 1997 M.
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Rat hbun cane into the shop, saw Cl ai mant, who at that tinme was

in the tool crib, and called him “a scab steward.” Cl ai mant
came out of the crib and asked, “Do you have a problem with
t hat ?” M. Rathbun responded, “Yes, | do.” VWil e neither

“t hreat ened” nor touched the other, they were about one foot
apart, yelling at each other, and sonme one cane between t hem and
separated them (TR 48-57)

Cl ai mvant reported that incident by means of the officia
conpany formcalled an | RM dated Septenber 23, 1997. (CX 8) A
meeting was pronptly called and John Chafee, the Enployer’s
superint endent, counsel ed M. Rat hbun and he was told that if he
continued to harass Clainmant, that he (M. Rathbun) would be
fired. He and Claimant had no further problenms and he believes
that he and Clai mant did work together on one occasion prior to
his layoff. M. Rathbun was upset over the “super seniority”
status and others had the same feelings. (l1d.)

Frederick L. La Fountaine, who has worked as an el ectri cal
foreman since May of 1976, as a supervisor since February of
1984 and who presently is on TDY i n Bangor, WAshington directing
“EB” workers at a Trident sub base there, has worked as a
supervisor at the Groton, Connecticut shipyard. He testified
t hat Cl ai mant worked for himfrom Septenber of 1997 to April of
1998 when Clai mant was transferred back into Dept. 241, that
t he Novenber 30, 1998 incident occurred in the main shop of the
departnment and that the “nuster” takes place in that shop
because the | ockers are there, a coffee pot is also there and
there are chairs and tables to have their |unch. M. La
Fount ai ne, who described Cl ai mant as “an opi ni onat ed person” and
as “an aggressive person,” testified that Cl ai mant had reported
to him that soneone had tanpered with his |ocker in the South
Yard Shop, that he (M. La Fountain) “elevated” that conpl aint
to his general foreman and the latter person “elevated” the
conplaint to the Enployer’s Security Departnent, in accordance
with conpany policy. Security determ ned that soneone had
tanpered with and danaged the |ock, and the Enployer replaced
the | ock. (TR 58-73)

One day M. La Fountaine entered the shop area and he saw
Cl ai mant and M. Rat hbun “in a discussion” and, according to M.
La Fountain, “W had a neeting in IRD (Industrial Relations
Departnment) wth the President of the union local in the A-70

shop,” along with others from the Human Resource Departnent
(HR). Claimnt raised an i ssue of harassnent by M. Rat hbun and
the nmeeting was called to deal with that conplaint. M. La

Fount ai ne was present at the neeting because he was Claimnt’s
i medi at e supervisor at that time. M. Rathbun was told that he
woul d be fired if he continued to harass the Cl ai mant and M. La
Fountaine told Steve Al ger, the union president, that “he had a
internal union issue” and that “he should resolve it as we are
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trying to build submarines.” M. Alger acknow edged the
exi stence of that problem There were no further problens
bet ween Cl ai mant and M. Rathbun. (1d.)

M. La Fountaine testified that there was an | BEWel ecti on
in the spring and sumer of 1998, that the usual “flyers” and
“counter-flyers” are posted at various places at the shipyard,
that the use of such flyers is quite common and typical during
el ections anmong the nine shipyard unions, that other workers
have had their | ockers sabotaged and that the Enpl oyer replaces
the locks as need, that Claimant has identified no other
harasser ot her than M. Rathbun and that the flyers and counter-
flyers are posted anonynously, especially as sonme are quite
derogatory. He denied telling M. Alger to take away Cl ai mant’s
“super seniority status” but he did tell himthat he shoul d deal
with that problem (1d.)

Chri stopher G Stewart, who has worked at the shipyard for
ni neteen years, the |l ast twelve years as a supervisor, testified
that he supervised Claimant from April to Septenber of 1998,
that Clamant’s personality could best be described as “very
strong” and “very aggressive,” and that he is “an in-your-face
kind of guy,” and is sort of a “buttinsky,” one who is not
popul ar with his co-workers. According to M. Stewart, Cl ai mant
reported no harassnment to himand he observed no harassnent of
the Claimant. He supervi sed Decedent off/on for seven years and
he had no problems with him Wen asked whet her Decedent had
thrown a crow bar at him M. Stewart replied, “Absolutely not.”
He has observed flyers posted around the shipyard and, in the
summer of 1998, at the height of the popularity of the novie,
TITANIC, he recalled one flyer which depicted the TITAN C
sinking with M. Alger, Claimant and the other union officials
on the deck of the sinking ship. According to M. Stewart, the
flyers fromthe opposition group “usually sling nud,” just |ike
any other canpaign, and the flyers from the incunmbent groups
“are usually toned down.” M. Stewart admtted that super
seniority and |ayoffs were issues in that union election and
t hat | ayoffs and cutbacks at the shipyard did cause concerns for
all enpl oyees, both hourly and sal aried workers. (TR 73-84)

WIliam H Hobbes, who has worked at the shipyard for
thirty-nine years, the last twenty-eight as a supervisor,
testified that he supervised Claimnt’s work on three occasions
after Septenmber of 1997, that Claimant did not report to him
and he did not observe, any all eged harassnent at the shipyard,
that he observed Claimant working at the shipyard every six
weeks or so and that he also had the opportunity to observe
Claimant’s interaction with his co-workers. According to M.
Hobbs, Claimant’'s personality “is annoyingly aggressive” but
this did not affect his supervision of the Claimnt. He did
recall the tinme that Claimnt and Decedent worked for himon a
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task at the nearby U. S. Navy Sub Base and they worked well
together and manifested no aninosity or friction. A union
steward need not be “annoyingly aggressive” in order to be
effective in pronoting the enpl oyees’” interests. Wen asked to
el abor at e upon “annoyi ngly aggressive,” M. Hobbs testified that
Claimtant, once he had an issue on his mnd, “would keep
pestering” himto talk at that time rather than waiting until
| ater when he (M. Hobbs) had sone free tinme. (TR 84-92)

Frank Vincent Cordeiro, 1V, who has worked twenty-three
years at the shipyard, the |ast eighteen as a supervisor, and
who currently works as an area superintendent, testified that he
worked with Claimant in the past before he becane a supervisor,
that he had occasion to see Claimant daily in the shop and that
Cl ai mvant had a “caustic” and “abrasive” personality. Cl ai mant
handed to M. Cordeiro his conpl ai nt dated September 23, 1997
(CX 8) and, after reading it, he called Fran Norris at |IRD and
asked for direction fromthat departnment. A nmeeting took place
at which time Clai mant conpl ai ned that he was bei ng harassed by
John Rat hbun, and the |latter was told to cease and desist or he
woul d be fired. No discipline was neted out, both parties were
satisfied with the way it had been handled and “we concl uded
that Claimant and M. Rathbun could work together.” M.
Cordeiro observed no other harassnment of the Clainmnt and he
reported no such harassnent to M. Cordeiro. (TR 93-104)

Cl aimant did come to himwi th one of the el ection flyers and
he referred Claimant to Brian Shields, the foreman in the
el ectrical departnment. M. Cordeiro sees those election flyers
all the time because that is the nethod used by the parties to
put out their positions on various issues. According to M.
Cordeiro, Claimnt did not identify those who posted the flyers
and while the posters did not nane the Claimant, it was obvi ous
that Claimant was being targeted, according to M. Cordeiro.
Super seniority was an issue at the shipyard and sone stewards
“turned in their (union) buttons” and were | aid-off when their
nunber canme up on the layoff list. Clainmant, however, woul d not
follow their lead, thereby retaining his job and avoiding
| ayof f. No one else brought to his attention any election
posters deened to be personally offensive. (1d.)

Mari e Wagner, who has worked at the shipyard since January
23, 1979 and who presently serves as the EEQ Affirmative Action
O ficer, testified that her duties involve, inter alia, handling
the full range of EEO conplaints investigating them
adm ni stering discipline, counseling the enployees, etc., as
well as dealing with state and federal agencies on externa
conpl aints, that harassnent is prohibited at the shipyard, that
notices to that effect are mailed to all enployees (RX 24, RX
25, RX 26), that C ai mant woul d have recei ved those notices and
t hat such notices are also posted on bulletin boards throughout
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the shipyard. Ms. Wagner reviewed her files and found no
conplaints by Claimnt about any alleged harassnment at the
shi pyard. (TR 105-117)

Brian G Shields, who has worked for the Enployer for
ei ghteen years and who presently works as a manufacturing
representative at the Enployer’s Quonset Point Facility, North
Ki ngst own, Rhode Island, testified that in 1997 and 1998 he was
wor king at the Groton shipyard as Area Manager for the Seawol f
Program that Claimant was in his chain of comand, that he
would see Clai mant three-to-four tinmes weekly as he
“transitioned” through the electrical shop area and that he
probably spoke to Cl ai mant on several occasi ons when he woul d be
tal king to those who were supervising Clainant. According to
M. Shields, those flyers and posters are quite conmon during a
uni on el ection and are posted throughout the shipyard. On two
occasi ons Cl ai mant brought to M. Shields a poster which he felt
to be personally offensive to him M. Shields called the
Security Departnent to verify where they were and the posters
were then taken down. He recalled one flyer containing a | arge
eye against a black background and the words “WE ARE WATCHI NG

YOU.” M. Shields could not recall a flyer containing
Cl ai mvant’s hone phone number but he believed that there is a
posting of union stewards and their phone numnbers. Cl ai mant

told M. Shields that the posters were being put up off-shift
and M. Shields contacted Security and asked themto take extra
precautions in that interval between shifts. M. Shields did
not observe any harassnment of Clamant and he is aware only of
that incident between Clai mant and M. Rathbun. (TR 24-32)

John W Chaffee, who has worked at the shipyard for thirty-
four (34) years, the |last twenty-seven years as a supervisor,
and who currently is Electrical Superintendent, testified that
Claimant is in his chain of command, that he interacts 2-3 tines
monthly with Claimant on wunion mtters, that a steward’ s
function is to police and enforce the collective bargaining
agreement ( CBA) but that it is managenent’s prerogative to
enf orce conpany policy, that management has absolutely no say in
t he appointing, selection or renoval of stewards, that |BEW
st ewards are appoi nted by the business agent, who currently is
Steve Alger, and that he has dealt with Claimant a limted
nunmber of times, such as a discussion about an issue relating to
the concept of “versatility” where Claimant felt that the
el ectrical departnment was wor ki ng enpl oyees outside their “core
work.” According to M. Chaffee, “we shouted and finally agreed
that (M. Chaffee) would enforce the CBA and he would file a
grievance,” if necessary. (TR 33-56)

Claimant was wunlike other stewards as he was “overly

aggressive,” “annoyi ng” and specialized in “toe-to-toe
intimdation.” There was a “w de contrast between Cl ai mant and
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the other stewards, M. Chaffee remarking, “I like to treat
people with dignity and respect and | hope to get it back.’
Moreover, it is “awkward” at best to talk to Claimnt and he is
“very opinionated;” it is “ny way or the highway” and the word
“negotiation” is not in Claimnt’s vocabulary. M. Chaffee also
mentioned Jerry West, a steward who “turned in his button” and
accepted a layoff, M. Chaffee testifying that Cl aimant, based
on his seniority, could be asked in April of 1998 to transfer to
second shift and not violate the CBA. M. Chaffee told Steve
Al ger that Claimant was “a liability” and “a problen’ as to the
way Cl ai mnant was perceived by others and M. Al ger acknow edged
Cl ai mant was a problem but he took no action and he remmined a
steward until the tragic incident on Novenber 30, 1998. (Id.)

“Super seniority” and |layoffs have been issues of concern
since the early 1990s due to cutbacks in the defense industry.
There were 800 electricians at peak enploynent and currently
there are 171 or 172 on active duty. To retain status as “super
seniority” is a decision for each steward to nmke - - other
stewards have turned in their buttons and accepted |ayoffs but
Cl ai nant had not done so prior to Novenber 30, 1998 and his
subsequent term nation. Claimant told M. Chaffee about his
problemw th M. Rathbun by barging into his office and getting
into his face, even though he (M. Chaffee) was busy with
another matter. He went right away to | ocate M. Rathbun, told
hi m about the conplaint and advised himto “give Rick a wde
berth” or you will be fired.” M. Rathbun was “upset” over the
“super seniority” issue but he and M. Chaffee have worked
toget her for seventeen years and he had no other problem with
M. Rat hbun during that tinme. (1d.)

According to M. Chaffee, the union election flyers are
quite comon and he could not recall any flyer directed at
Cl ai mant . Supervisors in the electrical shop are directed to
take down the flyers “as we do not condone theni but other shops
| eave themup. Claimnt never identified any person, other than
M. Rat hbun, as having harassed him Claimant did tell M.
Chaffee that he had talked to M. Poole about M. Rathbun and
that he felt that he had received no satisfaction from M.
Pool e. According to M. Chaffee, flyers are not reported to the
Security Departnment unless a worker felt offended by or
unconfortable with the flyer. (1d.)

Li nda G Gastiger, who has worked at the shipyard for
fifteen years, the last eight years in |abor relations and who
currently serves as Manager of Labor Relations, testified that
her duties involved, inter alia, nonitoring the CBA, hearing
grievances, enforcing discipline on hourly workers, etc., and
t hat the managenment concept of “flexibility,” beginning with the
1991 CBA, is the ability of a person in one occupational title
to do the work of another occupation in the sane union. There
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is no tinme limt on the anount of time a worker may spend in
t hat category. On the other hand, “versatility,” beginning with
the 1998 CBA, is the ability of a worker in one occupation to do
the work of the same occupation but in another union. There is,
however, a limt of twelve weeks in this category. According to
Ms. Gastiger, a steward’s main function is to ensure that the
conpany abi des by the CBA and that workers’ rights are protected
but it is managenent’s function to enforce conpany policy. The
NLRB Act protects union stewards and the Enpl oyer has absol utely
no say in the selection or removal of stewards, and if the
Empl oyer interferes with a steward, a grievance or an NLRB
proceedi ng may result. (TR 56-76)

While Ms. Gastiger conceded that the position of a steward
is a stressful position, she testified that the position is a
voluntary position and a steward can resign at any tine.
According to Ms. Gastiger, Claimant is an “extrenely difficult”
person with whomto deal as he is “non-cooperative” and “very
arrogant.” She has “good rapport” with other stewards and
Claimant’ s behavior is “atypical,” especially as “his actions
i nfl ame” rather than “cal m down” the situation. She was never
concerned that Cl aimnt would beconme violent but she did know
from others that “super seniority” was an issue and she was
afraid that others m ght becone violent with the Claimnt. (TR
77-88)

On July 21, 1997 Ms. (Gastiger sent out a layoff list (RX
23) and that list contains Claimant’s name. However, based on
his seniority, he had “regression rights” to his former job; he
exerci sed that right and his proposed Septenber 19, 1997 | ayoff
was not effectuated. Three weeks later his nane cane up on
anot her layoff |ist but because he had “super seniority” status,
he never was sent that |letter advising that he would be | aid-off
on October 10, 1997. (RX 21, RX 22) Ms. Gastiger has never
heard of an attenpted suicide at the yard because of a |ayoff.
| f such an incident had occurred, she certainly would have been
contacted. Decedent’s death is the only violent act about which
she knows because of a |ayoff. There are nine unions at the
shi pyard and RX 37 is a chart show ng enploynent |levels in the
MIC (Metal Trade Council). She |earned of the incident between
Cl ai vant and M. Rathbun and she inmmedi ately set up a nmeeting
wi t h Human Resources and the union to deal with it. The matter
was resolved and the parties were satisfied with the outcone.
Cl ai mant coul d have filed a grievance for the all eged harassnent
by M. Rat hbun and for Enployer’s alleged failure to take action
but he did not do so. 1In 1997 Clainmant applied for transfers to
three jobs but he nmade no requests in 1998. Ms. Gasti ger
testified further that union flyers are quite common in the
shipyard but they are not permtted by the Enployer and
supervision is directed to take them down as they belong in the
union hall or outside the shipyard. She also recalled sone
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posters directed at managenent, such as herself, after the 1999
CBA. In 1995 the Enployer instituted a program to encourage
voluntary retirenents by a so-called “golden handshake,” and
about 200 wor kers took advantage of that program (TR 88-95)

After each side conpleted their respective cases, Cl ai mant
gave additional testinony in rebuttal and he testified that
during the 1998 election he was not a candidate for a union
position during that election but tw tinmes before he had been
elected to the union’s executive board. The flyers and posters
in the shop contained only the beeper nunber of the stewards
but, according to the Claimnt, one of the flyers sent around
t he shipyard contained his hone tel ephone nunber. Even though
renoved fromthe shipyard since Novenber 30, 1998 Cl ai mant still
experiences stress, anxiety and panic attacks, and he also
experi ences shortness of breath anytime he has to go to Groton
to his attorney’s office. He constantly dreans about Electric
Boat and whenever he has to deal with a person |i ke John Cahoon,
now he just wal ks away. (TR 96-100)

Edward F. DeCosta, appearing on behalf of Claimnt as a
character witness, testified that he worked at the shipyard for
thirty-three (33) years, that he served as President and
Busi ness Manager of Local 261, |IBEW that he dealt wi th Clai mant
on many occasions, that the primary duty of a union steward is
to police the CBA and that Claimnt was the union’s primary
person on the CBA and insurance problens. According to M.
DeCosta, sonme stewards are easy-goi ng and ot hers are aggressi ve,
M. DeCosta remarking that he likes to see a steward who is
aggressive, i.e., sonmeone who will followthrough on matters and
not one will take “No” for an answer. Cl ai mmnt was good at
fact-finding and organi zation. In 1997 and 1998 norale at the
shi pyard was | ow due to bad contracts and | ayoffs due to | ack of
wor K. Claimant’s “super seniority” status was an issue with
certain union nenmbers. On many occasi ons Cl ai mant conpl ained to
M. De Costa about the harassment he was experiencing and he
often came to have lunch with himin the tool crib at | east four
days each week because the stress was taking its toll on the
Clai mant. (TR 100-109)

M . De Costa observed the incident between the Clai mnt and
M. Rat hbun as he and Cl ai mant usually had their lunch in the
tool crib. According to M. DeCosta, Clainmnt wal ked out of the
tool crib and proceeded to the |ockers about thirty (30) feet
away, and M. De Costa heard soneone yell out in the direction
of M. Rathbun: “There’'s the person stealing your job.” M.
Rat hbun then proceeded to yell out to Claimnt and proceed
towards the | ocker, all the while yelling, “you are stealing ny
job.” Both were nose-to-nose and M. DeCosta, who was about ten
feet away, approached both and told themto stop that behavior
or they would be fired. According to M. DeCosta, “Clearly, M.
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Rat hbun was the aggressor” but he did admt that both were
screaming and yelling at each other. M. DeCosta was not
invited to the I RD neeting but he sawthemgo into that neeting.
M. DeCosta testified further that Cl ai mant acted appropriately
because he kept trying to wal k away and Rathbun foll owed him
until they were nose-to-nose. (TR 109-111)

M. DeCosta retired on June 8, 1998 and the union el ection
took place sonetinme after that, and he believes the election
took place the third week of June. He worked in the tool crib
for several nonths prior to his retirenment. He was union
president from 1986 - 1989 and he appoi nted Cl ai mant as a uni on
steward sonetinme in the Fall of 1988 and after the end of the
shi pyard strike. He al so served as a steward for a nunber of
years and he resigned this position two or three nonths prior to
his retirenment. He admtted that he, Claimant and M. Al ger
were “allies” and friends. Wen he was asked what was it that
Claimant said in response to M. Rathbun, he replied, “I’m not
stealing you job. | have super seniority.” According to M.
DeCosta, Claimnt and M. Rathbun were both visibly angry, but
t hey each stayed away fromeach other after that incident and he
heard of no further confrontations between them (I1d.)

The parties deposed Calvin E. Hopkins on March 29, 2000 (CX
36) and M. Hopkins, who had retired from the shipyard,
testified that in 1998 he had worked at the shipyard as an
outside electrician, in the material and tool crib, that he has
served on the executive board of the union, that the issue of
“super seniority” caused sone controversy anobng certain
enpl oyees after an enployee with nore seniority than the
Cl ai mant was | aid-off and that some enpl oyees “started sayi ng he

(Claimant) should go he shouldn’'t be there,” and the “nore
peopl e that got laid off, the worse it got, the nore people felt
that way.” According to M. Hopkins, Claimnt’s status becane

an issue in the election and Cl ai mant’ s opponents began “sayi ng
nasty things about him and about the president” of the union.
M. Hopkins recalled seeing the flyer with the boat on it and
with Steve Alger, the president, and Claimnt sitting in the
boat, with the other stewards in the water. M. Hopkins was
aware that Claimnt’s | ocker had been glued shut and that the
at nosphere in the shipyard at that tine was “very stressful on
a lot of people.” (CX 36 at 1-4, 7-8)

M . Hopkins saw Cl ai mant on the same day just before he went

to work on the day in question, i.e., Novenber 30, 1998.
Cl ai mant seened alright and he told Claimant to be careful with
M. Cahoon because “he’s got a chip on his shoulder,” on the

basis of a conversation he (M. Hopkins) had with M. Cahoon
about the Claimant and a person M. Cahoon called “Smtty,” M.
Hopki ns remarking, “He (M. Cahoon) didn't seemto be in a good
nood at all.” (1d. at 4-7)
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M . Hopkins admtted that he has known the Claimant ever
since he (Claimnt) began working at the shipyard, that they
often socialized and occasionally rode to work together, that
they had one beer on the afternoon of Novenber 30, 1998 before
reporting to work on the second shift, that “Smtty” was Quentin
Smth and that he had also kept his job as others with more
seniority were being laid-off, that he agreed with the concept
of “super seniority” because it ensured | ongevity for the union
officials and that a lot of the criticism was directed at the
Cl ai mnt “because he had the |east seniority” of all of the
uni on stewards. (ld. at 9-18)

Medi cal Evi dence

Dr. Walter A. Borden was deposed on January 11, 2000. (CX
28) Dr. Borden has been practicing psychiatry and forensic
psychiatry since 1965. Dr. Borden net and took a history from
M . Dorans which reveal ed that he had an al coholic and abusive

father, as well as problens with acceptance by his peers
resulting from his nove from Scotland when he was eight years
ol d. This caused him to be very sensitive to a need for
approval, in Dr. Borden’s opinion. Dr. Borden stated that
Claimant’s desire to help people as a union steward was an
exanpl e of his need for approval. Dr. Borden al so described the

severe psychiatric problenms suffered by Claimant’s wi fe and how
that affected him Claimnt al so experienced enptional trauma
from the death of his nmother who suffered from enphysema and

heart disease for ten years before passing away. M. Dorans
tried to deal with these problenms by throwing hinmself into his
wor k, according to Dr. Borden. Cl ai mant al so had problens

because his sister began to care for their alcoholic father.
However, this l|led his sister, who is schizophrenic, to
al coholism (CX 28)

Dr. Borden opined that the problens resulting from
Claimant’s exercise of “super-seniority” rights and his
gri evance agai nst M. Rathbun caused Claimnt to | ose the sense
of approval he had from his position as a union steward. Dr .
Borden’s psychiatric diagnosis was of “chronic depression,
anxi ety disorder, and what | would terma m xed personalty (sic)
di sorder with avoi dant obsessive conmpulsive and narcissistic
features.” (CX 28 at 11) Dr. Borden testified that the Cl ai mant
does not renenber the actual incident with M. Cahoon, he only
remenbers M. Cahoon com ng towards himin a threatening manner.
Dr. Borden stated that this could be explained either by post-
ammesi a which occurs when soneone does sonething so conpletely
out of character they block it out or because of an enotiona
state called disassociation which neans soneone is not
conpl etely aware of what they are doing when they act. In Dr.
Borden’s opinion, it is nore likely that M. Dorans was
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experiencing the nental state of disassociation. This resulted
fromthe all eged harassnent M. Dorans experienced over the | ast
several years and the | ack of enotional resources because of his
famly problens. Dr. Borden stated that Claimnt puts on a
facade of normal cy even though he has deep underlying probl ens.
Dr. Borden also opined that M. Dorans had a tendency to
perceive a greater threat than really existed. Dr. Borden
enphasi zed that the physical situation M. Dorans described on
Novenber 30'", with him seated against a wall and M. Cahoon
wal king towards him caused himto feel a heightened threat.
The problens Cl ai mant has experienced since Novenber 30, 1998,
troubl e sl eepi ng and concentrating, were related to the stresses
he suffered at work, in Dr. Borden’s opinion. On cross
exam nation, Dr. Borden stated that he revi ewed nmedi cal records
from Dr. Andrus and Partners in Psychotherapy, the Claimnt’s
testimony and various investigative reports of the assault. Dr.
Borden stated that his testing confirmed that Claimnt is the
type of person who is really out of touch and avoids his
feelings. Dr. Borden felt that the extrenme discrepancy in size
bet ween Clai mant and M. Cahoon is an exanple of how Cl ai mant
woul d overreact to a situation and feel threatened. Dr. Borden
testified that the incident on Novenmber 30, 1998 woul d be alien
to Claimant’ s ego whil e previous physical altercations were not
because his nental state had deteriorated by that tine. (CX 28)

Dr. Borden admitted the possibility that Claimant may not
have answered questions immedi ately after the incident because
he did not want to nake any adm ssions regarding his state of
nm nd. Dr. Borden opined that the Clainmnt does have a
psychol ogi cal i npai rment, but retains the ability to work in
the right setting. Dr. Borden stated that he gave the Clai mant
t hree psychol ogical tests and that there are facets of the test
which determ ne whether the test taker is giving truthful
answers. Dr. Borden would not expect the Clainmant to | ose tine
fromwork as his condition worsened since he was so dependent on
wor K. Dr. Borden understood that the reason he did mss tine
fromwork was because of his famly’'s problenms. (CX 28)

Dr. Borden, whose psychiatric evaluation is dated Decenber
7, 1999 (CX 10), concluded that the “psychiatric diagnosis is
chroni c depression, anxiety disorder, and a m xed personality
di sorder with avoidant, obsessive/conpul sive and narcissistic
features. These problenms are conplex, |ong-standing, and pre-
date the altercation of Decenmber 9, 1998. The principle (sic)
i ssues underlying these psychiatric problens are the effects of
a dysfunctional famly of origin, father’s alcoholism an
enotional |y devastating divorce, unresolved grief, anticipatory
grief and work stressors,” according to the doctor. (l1d.)

Dr. Mark Braver man was deposed on January 28, 2000. (CX 32)
Dr. Braverman received a Ph.D. in psychology from Boston
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Uni versity and has been a principal of CMG Associates for the

past twelve years. Dr. Braverman and CMG Associ ates consult
with conpanies to identify workplace conditions which cause
stress, interfere with people’s health or productivity. Dr .
Braver man al so assesses individual s who have had troubl e at work
because of stressors. Dr. Braverman opined that the min

psychol ogi cal stressors in the workplace are | ack of control of
wor ki ng conditions and isolation and |ack of social support.
Loss of control wusually results when one feels that the
supervision is unfair or unresponsive. This causes feelings of
i solati on and hel pl essness. Depending on the individual, this
can result in serious physical conditions such as cardi ovascul ar
di sease, chronic pain and nental illness. (CX 32)

Dr. Braverman had a neeting with Electric Boat after his
organi zati on was approached by the safety committee to help with

i ssues of workplace violence. There was concern of conflict
bet ween enpl oyees due to job |oss. Dr. Braverman does not
recall exactly what was proposed, but in general, it would

entail reviewing the situation and then proposing new policies
to anticipate the stressors and deal with themnore effectively.
Downsi zing can have an enornmpous effect because enployees who
were once part of the sane team are now conpeting for the

remai ni ng j obs. Any give backs by the enployees in contract
negoti ati ons woul d worsen the situation because it would create
a feeling of distrust between the union and its menbers. Dr .

Braverman stated that he would need to know nmore about the
particul ar situation between the union and its menbers because
sonetinmes there is a good working rel ati onship at the begi nning
and sonmetines union nenbers feel they are coerced into paying
their dues. After hearing a description of the situation within
the electrician’s union, anticipated |layoffs and the issue of
“super seniority,” Dr. Bravernman opi ned that that woul d cause a
t renendous anount of distrust and |oss of credibility on the
part of the union. (CX 32)

Dr. Braverman felt that Claimant’s having to report a fell ow
wor ker for harassnent was an excruciating conflict because it
pl aced hi m agai nst the people he was supposed to be hel ping.
Dr. Braverman stated that with all the stressors M. Dorans was
al so undergoing relating to his famly “it’s hard for (him to
under stand how this guy was still standing.” (CX 32 at 26) Dr.
Braverman stated that the situation at Electric Boat was a
“classic” situation for producing an episode of uncontroll ed
violence. Dr. Braverman testified that in the incident with M.
Cahoon, M. Dorans “snapped” and that “he was overwhel ned by his
own enotional reaction and that he acted without thinking and
wi t hout being able to stop hinself fromdoing what he did.” (CX
32 at 28) Dr. Braverman opined that the types of stressors M.
Dorans was experiencing, both at home and at work, could cause
anxi ety and sl eeplessness. Dr. Braverman stated that it would
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be a typical for a person, particularly a mle, to throw
t hemsel ves into their work. Claimant’s problens coul d have been
particul arly damagi ng because his self esteemwas being stripped
away. Dr. Braverman also agreed with Dr. Borden that Clai mant
experienced a di s-associ ati ve epi sode when he struck M. Cahoon.
(CX 32)

On cross examnation, Dr. Braverman defined workplace
violence as anything from an actual assault to a workplace
climate in which people feel threatened, intim dated or unsafe.
Dr. Braverman has not reviewed any of the testinmony of the
perci pi ent wi tnesses, but he did review Claimnt’s testinony.
Dr. Braverman’s know edge of the situation at Electric Boat
derived from his previous nmeeting and his review of the facts
concerning this situation. Dr. Braverman stated that certain
peopl e can respond to stressors in very different ways. Dr
Braverman agreed that it is possible that Claimnt is |ying when
he says he does not recall striking M. Cahoon, but that given
the information at hand, it is al so possible that he experienced
a dis-associative state. Dr. Braverman did not read any
information that described M. Dorans as a belligerent
i ndividual. (1d.)

Dr. George L. Andrus was deposed on March 3, 2000. (RX 45)
Dr. Andrus has a Doctorate in Education, a Master’s degree in
social work and is Board-Certified. Dr. Andrus has been
involved in an outpatient nmental health clinic practice for
seventeen years. Dr. Andrus’ records indicate that there were
t hree sessions involving M. Dorans begi nning in August of 1997
and extending wuntil August of 1999 when treatnent was
di sconti nued because of problens with his insurance. Dr. Andrus
revi ewed his notes fromthe sessions on August 18!", August 25th,
Sept ember 8!", Septenmber 15'" and Sept enber 29t" of 1997. All the
notes fromthe sessions indicate that M. Dorans di scussed only
problens relating to his divorce. Dr. Andrus described
Claimant’s relationship with his wife as co-dependent neaning
that a person stays in a relationship even though it is
detrinmental because they are avoiding the pain of letting go.
Dr. Andrus wote a letter to Electric Boat at the behest of M.
Dorans explaining that he is undergoi ng counseling to deal with
his divorce and that he may need to take famly |eave at sone
point. When Dr. Andrus first saw the Clai mant he perforned an
assessnent and then set up treatnent goals. Dr. Andrus
explained that the treatnent goals nmay be obtained by hel ping
t he patient recogni ze the problemand how to deal with it or by
teaching coping skills or by clarifying whether M. Dorans truly
wanted to reconcile with his wife or wanted a divorce. (RX 45)

Dr. Andrus reviewed the i ntake sheet of Decenber 1, 1998 for
M. Dor ans. H's synptons were described as “very nervous,
unable to concentrate, blackouts, unable to sleep.” Another
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section indicated that he had previously been seen for
counseling regarding his divorce. The Client Assessnent and
Treatment Pl anning Form also dated Decenber 1, 1998, indicates
that M. Dorans was being seen for job related problens. Dr .
Andrus stated that Decenber 1, 1998 was the first time M.
Dor ans was seen for problens stemm ng fromhis enploynment. That
sane form also indicates that the major conplaint was that M.
Dorans was upset after striking another enployee at work,
descri bed the “super seniority” issue and that M. Dorans has
been harassed by ot her enployees for six nmonths and the conpany
has not stopped it. The formalso indicates that M. Dorans is

going through a contested divorce. Dr. Andrus diagnosed M.
Dorans with acute stress disorder. Dr. Andrus described Axis
'V, the stressors in Claimant’s |ife, as “job problens,
financial problenms and |egal problens.” Dr. Andrus gave M.

Dorans a mark of 55 out of 100 on the global functioning scale.
Dr. Abdrus testified that M. Dorans described the incident of
Novenmber 30, 1998 in general terns. M. Dorans told Dr. Andrus
that his “super seniority” status was causing himto be harassed
at work and that the conpany was not doing anything about it.
Dr. Andrus stated that that led up to the incident in question.
He stated, “(h)e told ne that - ny best recollection again know
(sic) - that the word was around that he was going to try to get
him And that, | guess, several things were done to his | ocker.
| don’t remenber the specific details. But anyway, he was in an
open space or whatever and this person was harassi ng himand hit
him turned and hit him and the fellow hit the floor and that
he had died from this incident.” (RX 45 at 38) Dr. Andrus
stated that he diagnosed acute stress di sorder which was caused
by the incident at work of Novenber 30, 1998. Dr. Andrus
testified that he did not see any evidence that M. Dorans was
i ncapabl e of wunderstandi ng what was going on around him on

November 30, 1998. On redirect examnation, Dr. Andrus
testified that he primarily saw M. Dorans in his role as a
fam |y counsel or. On recross exam nation, Dr. Andrus stated

that there was no discussion of job stressors with M. Dorans
prior to Decenber 1, 1998.

The parties deposed Muriel S. Flanzbaum (CX 37) and Ms.
Fl anzbaum who has “worked eighteen years at Kent County
Hospital as the social worker and clinical supervisor,” now
works part-tinme as Partners in Psychotherapy and that the
initials after her name, ACSW nean “Acadeny of Certified Soci al
Wor kers” and is obtained after passing an exam nation two years
after obtaining your degree. Ms. Flanzbaum further testified
that she first met Clai mant on Septenber 7, 1999, that that was
his first visit to the facility, that Dr. Andrus provided sone
“very meager” records to her and that Clai mant was in treatnment
“(b)ecause of events that transpired at work that caused himto
| ose his job of sixteen years and his anxiety |evel was very
hi gh.” Ms. Flanzbaum admtted that she has seen no records
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showing that Claimnt had reported or been treated for any
psychol ogi cal problens prior to Novenmber of 1998, that Cl ai mant
was working full-time when she saw Clai mant on Septenber 7,
1999, that he had no inpairnment to his ability to keep working
and that he has continued to keep working for as |l ong as she was
counseling himand that she is the only person at her facility
treating Claimant. (CX 37 at 1-14, CX 23)

On the basis of the totality of the record and having
observed t he demeanor and having heard the testinony of credible
W t nesses, except as specifically discussed below, this Court
makes the foll ow ng:

FI NDI NGS OF FACT AND CONCLUSI ONS OF LAW
Section 3(c)

Section 20(d) of the Act presunes that an injury was not

occasioned by the injured enployee's "willful intention" to
injure or kill hinself or another. However, this presunption
will fall out of the case under the "bursting bubble" theory of

presunptions if the enployer presents substantial evidence that
t he cl ai mant possessed the requisite "willful intent." Once such
evidence is produced, the presunption di sappears and no | onger
controls the outconme of the case; however, the presunption is
not, in and of itself, affirmative evidence. Del Vecchio v.

Bowers, 296 U.S. 280 (1935).

The significance of whether a claimnt possessed the
"W llful intent" to injure or kill hinself or another is
apparent in light of Section 3(c) of the Act which provides:

No conpensation shall be payable if the injury was
occasioned solely by the intoxication of the enployee
or by the willful intention of the enpl oyee to injure
or kill hinmself or another. 33 U S.C. 88903(c).

I nthe present case, the Section 20(d) presunption attaches
to the circunstances relating to the incident of November 30,
1998 in which, as extensively summarized above, M. Dorans
struck M. Cahoon. 1In order for Enployer to utilize the Section
3(c) bar as a defense to the claimfor conpensation, it bears
t he burden of presenting substantial evidence that Cl ainmant
possessed the willful intent to injure M. Cahoon.

The presence or absence of Claimant's "willful intent" to
infjure M. Cahoon nust be determ ned based on the Claimnt's
speech and physical activity including any threatening gestures
or touching at the tinme of the incident. Ki el czewski v. The
Washi ngt on Post Conpany, 8 BRBS 428 (1978); Rogers v. Dalton
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Steanmship Corp., 7 BRBS 207 (1977). The adm nistrative |aw
judge in Wlburn v. Ceres Termnals, 26 BRBS 660 (ALJ)(1993)
relied on the follow ng definitions in deciding a case involving
an altercation between co-workers:

An enmpl oyee exhibits willful intent to injure when the
act is commtted knowi ngly and purposefully. “A
wi || ful act may be descri bed as one done
intentionally, know ngly, and purposefully, wthout
justifiable excuse, as distinguished froman act done

carel essly, t hought | essly, heedl essl vy, or
i nadvertently.’” Black's Law Dictionary 1434 (5th Ed.
1979). Furt her nor e, ‘A willful act differs
essentially from a negligent act. The one is
positive, and the other is negative.’” |d. According
to the Suprenme Court, the term ‘wllful’ ‘often
denotes an act which is intentional, or know ng, or
voluntary as distinguished from acci dental .’ Uni t ed

States v. Miurdock, 290 U. S. 389, 394 (1933). The
Court added that ‘the word is also enployed to
characterize a thing done without ground for believing
it is lawful or conduct marked by carel ess disregard
whet her or not one has a right so to act.’”” |d. at
394- 95.

The evidence in this case overwhelmngly supports the
conclusion that the Claimant fornmed a wllful intention to
injure M. Cahoon when he struck himtw ce on Novenber 30, 1998.
Eight (8) percipient witnesses testified to fundamentally the
sane set of facts. Specifically, Clainmnt was seated at a table
in the shop at the conclusion of the lunch break on the second
shift on Novenmber 30, 1998. He was engaged in a conversation
regardi ng the status of Ray Marrone, a fornmer managenent |evel
enpl oyee who had been regressed to working | eader, according to
Robert Leonard and Ronal d Pool e. M . Cahoon entered the shop
and made a conmment to Cl ai mant that he had no place criticizing
M. Marrone because of his use of “super-seniority” status to
avoid a layoff. This angered Cl ai mant who responded by getting
out of his chair and twce striking M. Cahoon before he was
stopped by M. Poole. This incident led to Claimnt’s di sm ssal
fromEl ectric Boat.

All of the w tnesses characterized the incident as an
attack. None of the witnesses testified that M. Cahoon was
acting in a threatening manner towards Claimant. Cl aimnt told
several of his nmental health caretakers that he had heard of
prior incidents in which M. Cahoon had thrown a tool bag across
the shop and had thrown a pry bar at Chris Stewart so he felt
t hreatened when M. Cahoon approached him Those statenents
were explicitly contradi cted by the percipient witnesses who had
never heard of the incidents as described by M. Dorans.
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Specifically, Edward WIson, Lyn Tyrone, Robert Leonard and
Ronal d Pool e testified credibly that they had never heard of the
i ncidents descri bed by M. Dorans. Moreover, Lyn Tyrone, Robert
Leonard and Ronald Poole stated that M. Cahoon was not an “in
your face” type of person, as self-servingly described by M.
Dor ans.

M . Cahoon was placed by the witnesses at the end of a row
of | ockers depicted in RX 29 while M. Dorans was seated in a
chair depicted in RX 30. The distance between them was
descri bed as anywhere fromthree or four feet to ten feet. Lyn
Tyrone testified that M. Cahoon may have been wal ki ng past M.
Dorans when the attack was |aunched. Ronal d Poole testified
that M. Cahoon may have begun to wal k past M. Dorans as he was
putting his hard hat back on to return to work. However, all of
the witnesses, including the two nmentioned inmmedi ately above,
concurred that M. Cahoon was not acting in any Kkind of
threatening manner towards the Claimant, and | find their
testinmony to be credible.

Several of the wtnesses, Edward W /I son, M chael Zaccaria
and Robert Wayne Perkins, testified that M. Dorans made a
comment to the effect of, “You don’t think I'Il hit you?” before
getting out of his chair and striking M. Cahoon. The w tnesses
credibly testified that M. Dorans hit M. Cahoon with all of
his mght. The witnesses also testified that it appeared M.
Dorans was going to hit M. Cahoon a third time when M. Poole
intervened. After striking M. Cahoon, M. Dorans comrented, “I
hope you learned a lesson,” according to Lyn Tyrone, M chael
Zaccaria and Robert Wayne PerKki ns.

The facts as described above are only contradicted by
Claimant’s self serving coments to Dr. Borden which | find
incredi ble. The fact that M. Dorans sprang fromhis chair and
struck M. Cahoon twi ce and may have struck hima third time, if
not for the intervention of M. Poole, is nmore than sufficient
for this Admnistrative Law Judge to find that the Claimnt
formed the willful intention to injure M. Cahoon. As such, any
psychol ogi cal injuries which may have resulted from Claimant’s
reaction to the incident are barred by Section 3(c). Likew se,
any psychological injuries which my have resulted from the
Enmpl oyer’ s subsequent termi nation of the Claimant are barred as
a legitimte personnel action. In this regard, see Marino v.
Navy Exchange, 20 BRBS 166 (1988).

Accordingly, in view of the foregoing, I find and concl ude
that the claim filed by the Claimnt shall be, and the sane
hereby is DEN ED because the Novenmber 30, 1998 attack on John
Cahoon is proscribed by the provisions of Section 3(e) of the
Act because of the willful, conscious and intentional action of
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the Cl ai mant and because his conduct fits within the |letter and
spirit of that section.

As it has been determ ned that any psychol ogical injuries
resulting from the incident of Novenmber 30, 1998 are not
conpensabl e, Clai mant now has the burden of showi ng that the
al l eged i ncidents of harassnment, which Clai mant al | eges occurred

prior to that date, were the cause of his current condition. |If
Claimant is not able to make this showng, his claim for
conpensation nmust be denied for this additional reason. | wll

now undertake to examne the remninder of the record to
determine if Claimant has been successful .

This Adm ni strative Law Judge, in arriving at a decision in
this matter, is entitled to determne the credibility of the
w tnesses, to weigh the evidence and draw his own inferences
fromit, and he is not bound to accept the opinion or theory of
any particular nedical examn ner. Banks v. Chicago Grain
Trinmmers Association, Inc., 390 U S. 459 (1968), reh. deni ed,
391 U.S. 929 (1969); Todd Shipyards v. Donovan, 300 F.2d 741
(5th Cir. 1962); Scott v. Tug Mate, I|Incorporated, 22 BRBS 164,
165, 167 (1989); Hite v. Dresser Cui berson Punping, 22 BRBS 87,
91 (1989); Anderson v. Todd Shipyard Corp., 22 BRBS 20, 22
(1989); Hughes v. Bethlehem Steel Corp., 17 BRBS 153 (1985);
Seaman v. Jacksonville Shipyard, Inc., 14 BRBS 148.9 (1981);
Brandt v. Avondal e Shipyards, Inc., 8 BRBS 698 (1978); Sargent
v. Matson Terminal, Inc., 8 BRBS 564 (1978).

The Act provides a presunptionthat a claimcomes withinits
pr ovi si ons. See 33 U S. C §920(a). This Section 20
presunption "applies as nuch to the nexus between an enpl oyee's
mal ady and his enploynment activities as it does to any other
aspect of aclaim"™ Swnton v. J. Frank Kelly, Inc., 554 F. 2d
1075 (D.C. Cir. 1976), cert. denied, 429 U S. 820 (1976).
An enployee’'s wuncontradicted credible testinmony alone may
constitute sufficient proof of physical injury. Golden v. Eller
& Co., 8 BRBS 846 (1978), aff'd, 620 F.2d 71 (5th Cir. 1980);
Hanmpt on v. Bethl ehem Steel Corp., 24 BRBS 141 (1990); Anderson
v. Todd Shipyards, supra, at 21; Mranda v. Excavation
Construction, Inc., 13 BRBS 882 (1981).

However, this statutory presunption does not di spense with
the requirenent that a claimof injury nust be made in the first
instance, nor is it a substitute for the testinony necessary to
establish a "prima facie" case. The Suprenme Court has hel d that

“la] prima facie ‘claim for conpensation,” to which the
statutory presunption refers, nust at |east allege an injury
that arose in the course of enploynment as well as out of
enpl oynment. " United States Indus./Fed. Sheet Metal, Inc., v.

Director, Ofice of Wirkers' Conpensation Progranms, U S. Dep't
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of Labor, 455 U.S. 608, 615 102 S. Ct. 1318, 14 BRBS 631, 633
(CRT) (1982), revig Riley v. U S. | ndus./ Fed. Sheet Metal,
Inc., 627 F.2d 455 (D.C Cir. 1980) . Mor eover, "the nere
exi stence of a physical inpairment is plainly insufficient to

shift the burden of proof to the enployer."” | d. The
presunption, though, is applicable once claimnt establishes
that he has sustained an injury, i.e., harm to his body.

Preziosi v. Controlled Industries, 22 BRBS 468, 470 (1989);
Brown v. Pacific Dry Dock Industries, 22 BRBS 284, 285 (1989);
Trask v. Lockheed Shi pbuil di ng and Constructi on Conpany, 17 BRBS
56, 59 (1985); Kelaita v. Triple A.  Mchine Shop, 13 BRBS 326
(1981).

To establish a prima facie claim for conpensation, a
clai mant need not affirmatively establish a connection between

work and harm Rather, a <claimant has the burden of
establishing only that (1) the clai mant sustained physical harm
or pain and (2) an accident occurred in the course of

enpl oynment, or conditions existed at work, which could have
caused the harmor pain. Kier v. Bethlehem Steel Corp., 16 BRBS
128 (1984); Kelaita, supra. Once this prima facie case is
established, a presunption is created under Section 20(a) that
the enployee's injury or death arose out of enploynent. To
rebut the presunption, the party opposing entitlenent nust
present substantial evidence proving the absence of or severing
the connection between such harm and enploynent or working
conditions. Parsons Corp. of California v. Director, OACP, 619
F.2d 38 (9th Cir. 1980); Butler v. District Parking Managenent
Co., 363 F.2d 682 (D.C. Cir. 1966); Ranks v. Bath Iron Wrks
Corp., 22 BRBS 301, 305 (1989); Kier, supra. Once cl ai mant
est abli shes a physical harm and working conditions which could
have caused or aggravated the harmor pain the burden shifts to
the enployer to establish that claimant's condition was not
caused or aggravated by his enploynment. Brown v. Pacific Dry
Dock, 22 BRBS 284 (1989); Rajotte v. General Dynam cs Corp., 18
BRBS 85 (1986). If the presunption is rebutted, it no |onger
controls and the record as a whole nust be evaluated to
determ ne the issue of causation. Del Vecchio v. Bowers, 296
U.S. 280 (1935); Vol pe v. Northeast Marine Termnals, 671 F.2d
697 (2d Cir. 1981); Holnmes v. Universal Mritime Serv. Corp.,
29 BRBS 18 (1995). In such cases, | nust weigh all of the
evi dence rel evant to the causation issue. Sprague v. Director,
ONCP, 688 F.2d 862 (1st Cir. 1982); Hol nmes, supra; MacDonald v.
Trailer Marine Transport Corp., 18 BRBS 259 (1986).

The Section 20(a) presunption is applicable in
psychol ogi cal injury cases. Cotton v. Newport News Shi pbuil di ng
& Dry Dock Co., 23 BRBS 380, 384 n.2 (1990). Thus, Claimant’s
psychol ogical injury need only be due in part to work-rel ated
conditions to be conpensable under the Act. See Peterson v.
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General Dynam cs Corp., 25 BRBS 78 (1991), aff’d sub nom Ins.
Co., of North Anmerica v. US. Dept. of Labor, OACP, 969 F.2d
1400, 26 BRBS 14 (CRT)(2d Cir. 1992), cert. denied, 507 U.S.
909 (1993).

The Board has consistently held that work related
psychol ogi cal inpairnments, including depression, can constitute
conpensabl e injuries under the Act. Turner v. Chesapeake &
Pot omac Tel . Co., 16 BRBS. 255 (1984). See al so Moss .
Nor f ol k Shi pbuilding & Dry Dock Corp., 10 BRBS. 428 (1979);
Spence v. ARA Food Serv., 13 BRBS. 635 (1980); Dygert v.
Manuf acturer's Packaging Co., 10 BRBS. 1036, 1043-1044 (1979).
Cl ai mant bears the burden of proving that she suffered or
suffers from such a psychol ogi cal inpairment, and the existence
of work conditions which could have caused that inpairnent.
Sanders v. Al abama Dry Dock and Shi p-building Co., 22 BRBS. 340
(1989). See generally Kelaita v. Triple A Machine Shop, 13
BRBS. 326 (1981), aff'd sub nom; Kelaita v. Director, OACP,
799 F.2d 1308 (9th Cir. 1986) Kier v. Bethlehem Steel Corp.,
16 BRBS. 128 (1984). Such proof establishes a prim facie
case, and invokes the section 20(a) presunption that the
psychol ogi cal i npairnment was caused by work activities. See
also Pietrunti v. Director, OACP, 119 F.3d 1035, 31 BRBS 89
(CRT)(2d Cir. 1997).

In the case sub judice, Claimant alleges that his
psychol ogical injuries arose fromthe harassnent he suffered at
various tinmes while enployed at the Enployer’s shipyard.
Specifically, Clainmnt argues that the confrontations with John
Rat hbun which led himto file an IRM the presentation of the
letter requesting his renoval as a union steward, posters
listing his hone tel ephone nunber, harassing tel ephone calls to
hi s home, vandalismof his | ocker and being threatened to be hit
with atwo by four led to his current anxiety attacks, insomia
and need for psychol ogi cal counseling.

On the other hand, the Enpl oyer contends that Claimnt did
not establish a prim facie case of causation and, in the
alternative, that there is substantial evidence of record to
rebut the Section 20(a) presunption.

The presunmption of causation can be rebutted only by
“substantial evidence to the contrary” offered by the enpl oyer,
i.e., substantial evidence which establishes that claimnt’s
enpl oynent did not cause, contribute to or aggravate his
condition. See Peterson v. General Dynam cs Corp., 25 BRBS 71
(1991), aff’'d sub nom | nsurance Conpany of North Anmerica v.
U S. Dept. of Labor, 969 F. 2d 1400, 26 BRBS 14 (CRT)(2d Cir.
1992), cert. denied, 507 U.S. 909, 113 S. Ct. 1264 (1993);
Obert v. John T. Clark and Son of Maryland, 23 BRBS 157 (1990);
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Samv. Loffland Brothers Co., 19 BRBS 228 (1987). This requires
that the enployer offer evidence which conpletely rules out the
connecti on between the alleged event and the alleged harm I n
Caudill v. Sea Tac Al aska Shipbuilding, 25 BRBS 92 (1991), the
carrier offered a nmedical expert who testified that an
enpl oynment injury did not “play a significant role” in
contributing to the back trouble at issue in this case. The
Board held such evidence insufficient as a matter of law to
rebut the presunption because the testinmony did not conpletely
rule out the role of the enploynment injury in contributing to
the back injury. See also Cairns v. Matson Term nals, Inc., 21
BRBS 299 (1988) (medi cal expert opinion which did entirely
attribute the enployee’s condition to non-work-related factors
was nonet hel ess insufficient to rebut the presunption where the
expert equivocated sonewhat on causation elsewhere in his
testinony). Where the enployer/carrier can offer testinony
whi ch conpletely severs the causal |ink, the presunption is
rebutted. See Phillips v. Newport News Shipbuilding & Dry Dock
Co., 22 BRBS 94 (1988) (nmedical testinony that claimnt’s
pul monary probl enms are consistent with cigarette snoking rather
t han asbestos exposure sufficient to rebut the presunption).

For the nost part only nedical testinony can rebut the
Section 20(a) presunption. But see Brown v. Pacific Dry Dock,
22 BRBS 284 (1989) (holding that asbestosis causation was not
establi shed where the enployer denonstrated that 99% of its
asbestos was renoved prior to the claimant’s enployment while
the remaining 1% was in an area far renoved from the clai mant
and renoved shortly after his enpl oynent began). Factual issues
cone in to play only in the enployee’s establishment of the
prima facie el ements of harm possi bl e causation and in the | ater
factual determ nation once the Section 20(a) presunption passes
out of the case.

VWhile | find Claimant’s evidence is sufficient to invoke the
Section 20(a) presunpti on, the Enployer has produced
substantial evidence to rebut it. Enmpl oyer offered probative
and persuasive evidence that the Claimant never conpl ai ned of
harassnment at work, other than that renote incident with John
Rat hbun, nor was he treated for any alleged psychol ogical
problens prior to the incident of Novenmber 30, 1998. This was
despite the fact that Claimant treated with numerous
psychol ogi cal health practicioners while undergoing treatnent
related to his divorce and other fam ly probl ens.

As not ed above, there sinply is no credi bl e contenporaneous
medi cal or psychol ogical evidence prior to the incident on
Novenmber 30, 1998 wherein Clainmant reports to a physician,
psychiatrist, psychologist or social worker that his alleged
work-related stress was affecting his life or work in any way.
That evidence has been extensively summarized above and | eads
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ineluctably to the conclusion that Claimant’s al |l eged
psychol ogi cal problens, due to work-related stress, sinply did
not exi st prior to Novenmber 30, 1998, and that any psychol ogi cal
problens were due to other factors, such as his marriage,
separation and di vorce, the death of his nother and other famly
and sibling problens.

VWi le Dr. Borden and Dr. Braverman stated that Claimnt’s
al |l eged stress at work caused his psychol ogi cal problens, those
opi nions are based on an inaccurate history report by Claimnt
as to the etiology of his problens prior to Novenmber 30, 1998.
Mor eover, while Dr. Andrus rendered a sim |l ar opinion on page 51
of his March 3, 2000 deposition (RX 45), the doctor’s
cont enpor aneous nedi cal reports do not support that opinion
because while Claimnt went with his wife to see Dr. Andrus as
part of so-called couples marital counseling, Claimnt did not
attribute, prior to Novenber 30, 1998, any of his problens to
his all eged stress at work.

Furthernore, | note that Muriel S. Fl anzbaum ACSW remar ked
at her deposition (CX 37) that she was surprised at the “very
meager” records sent to her by Dr. Andrus after Claimnt was
forced to stop seeing Dr. Andrus and switch to Ms. Fl anzbaum as
a result of a change in health insurance plans. It is obvious
that those “very neager” records refer to the joint counseling
sessions and not the individual’s sessions of Claimnt’s now ex-
wi fe. Thus, Ms. Flanzbaum s opinions, as expressed in her
Decenber 21, 1999 report (CX 23) and her deposition (CX 37) are
entitled to little or no weight for the foll owi ng reasons: (1)
She did not see Claimant until Septenber 7, 1999. (2) Her
opinion is based on an inaccurate history report and (3) “very
meager” records.

Based upon the foregoing, |I find and concl ude that Enpl oyer
has successfully rebutted the Section 20(a) presunption.

I f rebutted, the presunption itself passes conpletely out
of the case and the issue of causation is determ ned by
exam ning the record “as a whole”. Holmes v. Universal Maritine
Services Corp., 29 BRBS 18 (1995). 1In such cases, | nust weigh
all of the evidence relevant to the causation i ssue. Sprague V.
Director, OANCP, 688 F. 2d 862 (1st Cir 1982); Hol nes, supra,;
MacDonal d v. Trailer Marine Transport Corp., 18 BRBS 259 (1986).
Prior to 1994, the “true doubt” rule governed the resol ution of
all evidentiary di sputes under the Act; where the evidence was
in equi poise, all factual determ nations were resolved in favor
of the injured enployee. Young & Co. v. Shea, 397 F.2d 185,
188 (5'h Cir. 1968), cert. denied, 395 U S. 920, 89 S. ¢t
1771 (1969). The Suprene Court held in 1994 that the “true
doubt” rule violated the Adm nistrative Procedure Act, the
general statute governing all adm nistrative bodies. Director,
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ONCP v. G eenwich Collieries, 512 U. S. 267, 114 S. Ct. 2251,
28 BRBS 43 (CRT) (1994). Accordingly, after G eenw ch
Col lieries the enpl oyee bears the burden of proving causati on by
a bprep%nderance of the evidence after the presunption is
rebutt ed.

As found above, it is this Adnmnistrative Law Judge’s
conclusion that the evidence does not establish that the
Cl ai mant’ s al | eged psychol ogi cal condition was caused by wor ki ng
conditions prior to the incident of Novenmber 30, 1998. As was
di scussed above, Claimant cannot rely on the ram fications of
the incident of Novenmber 30, 1998 because his claimwould then
be barred by Section 3(c). As a result, Claimant is limted
only to any event prior to that date in arguing that the various
acts of harassnment leading up to that date resulted in his
psychol ogical injuries. Claimnt cannot carry this burden, as
shal | now be di scussed.

As found above, Claimnt never made nention of any
harassnent at work until after the incident despite nunerous
meetings with Dr. Andrus. Dr. Andrus’ notes are conpletely
absent of any nention of harassnment at work prior to November
30, 1998. Claimant testified that he was forced to take famly
and nedical |eave due to the results of the harassment from
work, yet Dr. Andrus testified that he wote a letter to
El ectric Boat at Claimant’s behest expl aining that he m ght have
to take | eave because of problenms stemm ng from his divorce.
This leads to the conclusion that the harassnent or all eged

harassnent, if it existed at all, was not severe enough to
warrant any comments. |f the harassnment were not severe enough
for the Claimant to nention it, it is reasonable to concl ude

that it was not severe enough to cause his current psychol ogi cal
probl ens, and | so find and concl ude.

Moreover, Claimant’s testinony and the facts he related to
Dr. Borden are largely incredible and self-serving. Dr. Borden
was told that M. Cahoon was wal king towards M. Dorans in a
t hreat eni ng manner. This version of the facts was explicitly
contradicted by all of the eyew tnesses. Therefore, | cannot
l end nuch weight to Dr. Borden’s diagnosis as it appears it is
based on an inaccurate history as provided by Claimnt. As
noted above, | have given little weight to the opinions of Dr.
Braverman and M. Flanzbaum ACSW LICSW for the reasons
expressed above.

Nor can Claimant rely on his confrontation with M. Rathbun
as | find and conclude that that incident, well over one year
prior to Novenmber 30, 1998, was properly reported by Clai mant on
the IRM and was properly handl ed by the Enpl oyer at a neeting,
and there were no further repercussi ons between Cl ai mnt and M.
Rat hbun.
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That is the only specific act of harassnent prior to
November 30, 1998, to which Claimnt can point, and, as found
above, the Enpl oyer has properly handl ed that situation.

Attorney’s Fee

As Claimant’s attorney did not successfully prosecute this
matter, he is not entitled to a fee herein.

a7



Concl usi on

The facts of this case have | ed Cl ai mant i nto an i nescapabl e
conundrum It appears as though Claimant my be experiencing
seri ous psychol ogi cal problems. These problens stem from the
difficulties he has experienced in his private life as well as
the legal ram fications of the incident of Novenber 30, 1998.
However, as the evidence shows that Claimnt formed a wllful
intention to injure M. Cahoon on Novenmber 30, 1998, he nmay not
rely on that incident in bringing his claim Wthout being able
torely on that incident, the evidence is insufficient to show
there were any conditions at work which caused his psychol ogi cal
injury, as Claimant has not sustained his burden in this regard.

ORDER

As the Claimant has failed to show that the harassnment he
experienced at work were the cause of his psychol ogical
probl ens, his claimfor benefits is hereby DENI ED.

DAVID W DI NARDI
Adm ni strative Law Judge

Dat e:

Bost on, Massachusetts
DVWD: j |
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